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The Report of the Banking Commission 


The Report of the Royal Commission appointed by the Federal 
Government on November 15, 1935, to “enquire into the monetary 
and banking systems at present in operation in Australia, and to 
report whether any, and if so what, alterations are desirable in the 
interests of the people of Australia as a whole, and the manner in 
which any such alterations should be effected,” was presented on 
July 16, 1937. 

The Report constitutes a document which will be of inestimable 
value to students of Australian monetary problems. It contains 
408 pages, including almost 100 pages of statistical tables and graphs 
and a 20-page index. 

Part I consists of a concise description of the Australian economy, 
a review of the monetary and banking system, 1901-1936, an 
analysis of the capital, reserves and profits of the Australian trading 
banks from 1893 to 1936, an account of the operations of the Savings 
and State banks, an historical survey of bank failures in Australia, 
and a description of the financial system in 1936. Part II is an 
examination of proposals for monetary reform and of theories con- 
cerning the creation of credit. Part III contains the Commission’s 
conclusions regarding the desirable objectives, structure and func- 
tions of a monetary and banking system for Australia, the extent to 
which the existing system conforms to those standards, and recom- 
mendations for alterations in the system. 

The recommendations are also given in summary form at the end 
of the Report. The substantial degree of unanimity reached by the 
Commission is indicated by the fact that the Dissents and Reserva- 
tions occupy seventeen pages only. Generally, those dissents and 
reservations do not involve any serious disagreement as to the 
essential features of the structure of the monetary and banking 
system. 

With one exception, the Commissioners are agreed that, in the 
present circumstances of Australia, the most desirable system is 
“a system of central banking in which trading banks and other finan- 
cial institutions are integral parts of the system.” 

The central bank should be strong enough to regulate the volume 
of credit, and should pay some attention to its distribution, which, 
however, should be left to privately-owned trading banks, working 
for profit, but subject to regulation. The regulation of the trading 
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banks should reach to the published accounts, the disclosure of 
profits, and the possible limitation of profits in the event that they 
be found to exceed a fair return for services rendered. The Com- 
mission recognise, nevertheless, that though it is unusual for a 
central bank to carry on trading bank activities, and to control a 
savings bank, it is desirable that the Commonwealth Bank should 
do both. The savings bank activities “add to its ability to regulate 
the volume of credit and enable it to compete, if necessary, with the 
State savings banks.” The trading bank activities give it the 
power of competing with the trading banks, which can be exercised 
as and when required. Thus, these unusual powers and 
activities are thought desirable as aids to the exercise of the 
essential functions of the central bank. The dissentient takes the 
view that banking should be conducted without profit-making con- 
siderations, and that, therefore, the central bank should also under- 
take the distribution of credit and currency direct to industry, or at 
least that the trading activities of the Commonwealth Bank should 
be extended, “with the ultimate aim of providing the whole of the 
services now rendered by the private trading banks.” 

As to the control of the note issue, a substantial majority of the 
Commission favours the abandonment of the present principle of 
limitation to a statutory percentage of gold or sterling held by the 
issuing authority, on the grounds that such a basis of limitation tends 
to the holding of reserves in excess of the legal minimum, that it is 
of little use in the present circumstances of an inconvertible paper 
currency, that it may easily be avoided by a raising of the Anglo- 
Australian exchange rate, and that it may even be an embarrass- 
ment in the event of it being desired to reduce that rate. Conse- 
quently, the proportionate reserve principle should be replaced by 
the fixed minimum issue principle, and £60,000,000 is suggested 
as the fixed maximum, with power to increase by £10,000,000, 
with the consent of the Treasurer. 

It is interesting to observe the old controversy between the pro- 
portional reserve principle and the principle of a fixed maximum 
issue thus being considered anew in Australia, but the regulation of 
credit is to-day of greater importance than the regulation of cur- 
rency. As Mr. Keynes has said, the tendency to-day is to regulate 
the volume of credit and allow the volume of currency to follow suit. 

A more important question, and probably the most important 
problem in Australian monetary affairs, concerns the relationship 
between the central bank and the Government. This question has 
figured largely in political discussions during the past decade, and 
there has been a conflict of opinion between those, on the one hand, 
who feared political interference with the banking mechanism, and 
those, on the other hand, who claimed that the central bank was 
exercising an undue influence on the financial policies of the Govern- 
ments during the depression. With one dissent and one reserva- 
tion, the Commission should accept full responsibility for monetary 
policy, and that it is the duty of the central bank to carry out the 
policy of the Government. 
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“Where there is a conflict between the Government’s view of what is best 
in the national interest and the Board’s view, the first essential is full and 
frank discussion between the two authorities, with a view to exploring the 
whole problem. In most cases this should ensure agreement on a policy to 
be carried out by the bank which it can reconcile with its duty to the com- 
munity, and which has the approval of the Government. In cases in which it 
is clear beyond doubt that the differences are irreconcilable, the Government 
should give the bank an assurance that it accepts full responsibility for the 
proposed policy, and is in a position to take, and will take, any action neces- 
sary to implement it. It is then the duty of the bank to accept this assur- 
ance and to carry out the policy of the Government. This does not imply 
that there should at any time be interference by the Government or by any 
member of the Government, in the administration of the Commonwealth Bank. 
Once the question of authority is decided, there should be little difficulty in 
preserving close and cordial relations between the Commonwealth Govern- 
ment and the Commonwealth Bank.” 

One is disposed to accept the view that the “middle of the road” 
is the path to follow, and a little reflection on the history of the 
events which led up to the Premiers’ Plan warrants the belief that 
the expectations of agreement on policy will generally be realised. 

Again with one dissentient, the Commission recommends that the 
members of the Board of the Commonwealth Bank should be 
selected for capacity and diversity of experience and contact, and 
not (as at present) as representatives of special interests. The 
dissentient is generally in agreement with this recommendation, but 
thinks that the problems of Western Australia are so different from 
those of the other States as to warrant direct representation of that 
State on the Board. 

Recognition of the need for adequate data as a guide to policy is 
given in the recommendation that “in order to promote a wise dis- 
tribution of credit the Commonwealth Bank should equip itself with 
all possible facilities for ascertaining economic trends in Australia 
and abroad, so that it can advise trading banks as to the directions 
in which it is desirable in the national interest that advances should 
be made.” It is also proposed that the Commonwealth Bank should 
be given power, similar to that of the Commonwealth Statistician, 
to obtain statistics which it requires for its purposes as a central 
bank. 

The desirability of publication of banking statistics is also con- 
sidered, and the recommendations in this regard provide for the 
regular publication of the aggregate figures of the London 
banking system, and for the publication by the Commonwealth 
3ank of a monthly bulletin containing such statistics as the 
Board thinks fit, together with explanatory comment, and other 
information and advice which may be of value to the public. 

As to the regulation of the trading banks, a majority decision 
recommends that the Commonwealth Bank Board should be 
empowered, with the consent of the Treasurer, to require every 
trading bank to keep with the Commonwealth Bank a deposit of an 
amount not less than a percentage, specified in the requisition, of 
the liability of that bank to its depositors in Australia. 

The recommendations in regard to the accounts and profits of the 
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trading banks are of particular interest to accountants, and we 
accordingly reproduce the summary of these recommendations : 


(a) Accounts 
In addition to any accounts required by the law of the country or State 
in which it is incorporated, every bank should supply, to a prescribed 
authority, accounts relating to— 

(a) Its liabilities in Australia and its liabilities elsewhere than in 
Australia incurred in respect of its Australian business. : 

(b) Its assets in Australia and its assets out of Australia in respect b 
of its Australian business. 

(c) Its liabilities elsewhere than in Australia and its assets elsewhere 
than in Australia, in either case not being in respect of its Aus- 
tralian business, either in detail or in an aggregate amount. 

(d) Its capital, reserve, and undistributed profits, and 

(e) A profit and loss account. 

Such accounts should be in a form to be prescribed, by legislation or regula- 
tion made in accordance therewith, and should, in the case of the balance 
sheet, be made up as at the date prescribed, and in the case of the profit 
and loss account cover the period prescribed, and in so far as the particulars 
relate to its Australian business shall be expressed in Australian currency. 
Where an item is not expressed in Australian currency, the nature of the 
currency used should be indicated. 
These accounts should be published in the Commonwealth Gazette. 


(b) Disclosure of Profits 

(a) Before arriving at the profits of any accounting period, the directors 
should be entitled to make reasonable provision for debts which are 
doubtful, and interest which may not be received, without disclosure 
except in the circumstances referred to in (f), provided that such 
provision does not exceed the amount required to cover the anticipated 
losses under these headings. 

(b) If the directors desire to make any additional provision for either of 
these purposes, or for other contingencies, such additional provision 
should be made out of disclosed profits, as is the present practice of 
one of the trading banks. 

(c) Provision for the depreciation of premises or to write down the value 
of premises or for depreciation of investments should be made out of 
disclosed profits. l 

(d) Transfers from inner reserves to the credit of the profit and loss account a 
during the accounting period should be disclosed. t 

(e) The existence of inner reserves should be indicated in a similar manner 
in the accounts of all the banks. 

(f{) These recommendations are subject to a further recommendation that 
the Treasurer be given power to direct the Auditor-General to investi- tT 
gate the affairs of any bank and to report upon such matters as the V 
Treasurer directs, c 

(c) Regulation of Profits ti 

If trading banks’ profits are found to exceed what may be regarded as a a 

fair return for services rendered, the Government should consider whether 
these profits should be regulated or limited. 


(d) Statistics tt 

The Commonwealth Statistician should obtain from the trading banks, and 
publish, statistics covering at least— 

(a) Monthly averages of assets and liabilities within Australia, analysed li 

in more detail than the existing quarterly averages, e.g., showing , 

separately treasury bills, deposits with Commonwealth Bank, and 1 

advances ; ce 

(b) Monthly totals of debits to customers’ accounts within Australia; C 
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(c) Monthly figures of assets and liabilities outside Australia, in respect 
of Australian business (subject to the recommendation relating to 
the publication of London funds) ; 

(d) An annual analysis of total advances within Australia, classified 
according to industries. 

These recommendations compel our admiration. As to the 
vexed and difficult question of inner reserves, the Commission has 
followed what we believe is now the accepted standard of good 
accountancy practice, namely, that, in the words of Lord Plender, 
quoted with approval in the Report: 

“In the preparation of the Profit and Loss Accounts certain 
general principles should be followed in order to ensure as 
far as possible that the net results fairly attributable to the 
year’s operations upon a basis comparable year by year should 
be shown and that extraneous and abnormal items should be 
stated separately.” 

The Commission has accepted the view that the amount of the 
inner reserves is not as important as the extent to which they may 
be used to obscure the true results of an accounting period. At 
the same time, it has wisely discriminated between proper caution 
in the valuation of assets and the deliberate creation of inner 
reserves. 

The regulation of profits is to be resorted to only if the profits 
are found to exceed a fair return for services rendered. In this 
connection, interesting figures are given in Chapter III of the 
rates of profits earned by the trading banks from 1893 to 1936. 
These figures show a remarkable cyclical variation. In the period 
from 1925 to 1936, for example, the percentage of profit on share- 
holders’ funds varied from 2°74% (in 1932) to 8:75% (in 1925). 
The average for that period of twelve years was 5°47%. 

Figures are given also to show the accumulation of inner reserves 
of the banks, but these should be viewed with discretion in the 
light of the comments made in a reservation by Mr. E. V. Nixon, 
and supported by the chairman, as to the time over which they 
have been accumulated and the sources from which they have been 
derived. 

The Commission has not been unmindful of the growing demand 
for statistical information which may be used by business men as 
well as by economists in the study and mitigation of the effects of 
cyclical fluctuations in industry. The statistics which it is proposed 
to publish would be of inestimable value in business forecasting 
and financial control. 

The Royal Commission has done a good job. The Report seems 
destined to mark an important point in the evolution of the Aus- 
tralian banking and monetary systems; it will serve the purpose 
not only of bringing suggestions for further improvement promi- 
nently before the Government and the people but also of crystal- 
lising informed opinion upon those many details of monetary 
management the development of which is a matter of discussion and 
compromise rather than legislative action. By its work the Royal 
Commission has surely justified its appointment. 
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Articles in Overseas Accountancy Journals 


Articles of outstanding interest in the overseas journals which 
have reached us this month include the following: 


The Accountant, June 19, 1937. Disclosure in Published Accounts, 
an address by Mr. Hargreaves Parkinson, Associate Editor 
of The Economist, in which criticism is directed particularly 
against “portmanteau” items in published balance sheets, and 
the weaknesses of the provisions of the English Act relating 
to holding companies’ accounts. Mr. Parkinson expresses 
pessimism about the possibility of effecting any major changes 
in the law inside the next ten years and looks to “sound advice 
and peaceful persuasion” from accountants as the best means 
of effecting the desired improvements. 

The Accountant, June 26, 1937. Leading article on the Gaumont 
British Picture Corporation case (reported in Accountant 
Law Reports, June, 1937, at p. 35). The litigation turned 
upon the availability of Share Premium Reserves for divi- 
dend purposes. “The decision . . . emphasises and confirms 
the very old-established principle that, where directors are 
acting honestly, the Court will not step in to interfere with 
their discretion, exercised within the articles, unless it can 
be shown, subject to the well-known wasting asset cases, that 
the company would be left with less than twenty shillings in 
the pound as representing its paid-up capital.” 

As a supplement to The Accountant of June 26, 1937, the first 
publication of the recently-formed Accounting Research Asso- 
ciation appears. This is a survey, by Ronald S. Edwards, of 
French contributions to the study of cost accounting during 
the nineteenth century. 

The Journal of Accountancy, May, 1937. Improvement in Financial 
Accounts, lectures by George O. May, in which the subject is 
dealt with in its historical aspect, the problem of uniformity 
is explored, and practical lines of further improvement are 
suggested. Both the usefulness and necessary limitations of 
accounts should be appreciated, accounts cannot be made exact, 
conventions and estimates must be used, and the supreme 
virtues in accounts are consistency and fair disclosure. 

The Journal of Accountancy, June, 1937. Sources and Extent of 
Liability of a Public Accountant, by William R. MacMillan, 
in which the leading American cases, and some English cases, 
are discussed. 

The Incorporated Accountants’ Journal, May, 1937. Methods of 
Fraud, a lecture by Mr. S. M. Caldwell. 

The Accountants’ Journal, New Zealand, June, 1937. Cost Account- 

ing with Particular Reference to Underwear Manufacture, a 

short address by Mr. J. B. Black, in which the basic features 

of a cost system for this industry are described. 
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The Canadian Chartered Accountant, June, 1937. Accounting for 
Revenue of Times Sales Financing Companies, by Mr. V. R. 
Clerihue. An explanation of a convenient method of calcu- 
lating the amount of unearned interest on instalments dis- 
counted. 


The Canadian Chartered Accountant, July, 1937. Lawyers’ 


Accounts, by Mr. J. G. Glassco, a description of a system of 
accounts for a legal firm, with the principal forms required. 


The Cost Accountant, May, 1937. Standard Costs, a paper by 


Mr. L. A. Wight, in which the objectives and advantages of 
Standard Costs are discussed and examples are given of the 
form of presentation of manufacturing cost analysis by this 
method. Budgetary Control and Its Application to Small 
Type Organisations, a paper by Mr. S. C. Tyrrell, with illus- 
trations of budget comparisons. 


Publications Received 


How to Win Friends and Influence People. Dale Carnegie. 


Simon and Schuster, New York, and Angus and Robertson, 


Sydney. Pp. 337. Price 7/6. 


Practical Company Law. Julius Hogben. Angus and Robert- 


son, Sydney, 1937. Pp. 230. Price 10/6. An exposition, in 
non-technical language, of the provisions of the N.S.W. Com- 
panies Act 1936, which is intended for use first of all by the 
business man, but “no less by the student and lawyer seeking 
a practical exposition of a special branch of law.” The pro- 
visions of the Act are dealt with under subject headings, the 
relevant sections of the Act being set out at the head of each 
chapter, and the effect of Court decisions being stated without 
actual citation of the cases. A useful Appendix enumerates the 
statutory duties of Company Secretaries. 


Station Bookkeeping. F. E. Vigars. Angus and Robertson, 


Sydney, 1937. Pp. 320. Price 21/-. The fifth edition of a 
well-known book on the accounts of Pastoralists and Farmers. 
The book is designed to explain a system of double-entry 
bookkeeping to those with no prior knowledge of its prin- 
ciples. Each section is thoroughly illustrated by examples, 
and a number of exercises is given as well as a complete work- 
ing of an exercise covering the opening of a set of books and 
the entries covering six months’ operations. The volume 
includes also chapters on Tank and Other Measurements, 
simple examples of Surveying Methods, Contracts, and hints 
on disease control. 
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Book Review 


Audit Working Papers. Maurice E. Peloubet. American 
Institute Publishing Co., New York, 1937. Pp. xi + 412. 
Price $4.00. 


The important subject of Audit Working Papers has hitherto 
been sadly neglected. As Mr. Peloubet points out, “a student can 
read through a book on auditing and he will get a clear idea of 
the requirements for the audit of, say, the item Cash, but he will 
know no more at the end of his reading than at the beginning about 
how to set up his schedules to cover that item, and he might easily 
perform the audit work in a satisfactory manner and lose the 
greater part of the benefit by schedules which are incomplete or 
awkward in form.” 

Practitioners, no less than students, have suffered from the 
lack of a complete treatise on the subject, and the planning of sets 
of working papers has in practice tended to be worked out by 
painful experience. Consequently, Mr. Peloubet’s work is very 
welcome. Though the bases of the systems described are the pro- 
cedure recommended in the bulletin, “Examination of Financial 
Statements by Independent Public Accountants,” published by The 
American Institute of Accountants, and the forms and instruction 
books of the Securities and Exchange Commission, Australian 
accountants will easily be able to adapt the examples to the differ- 
ences between American and Australian practice. 

Mr. Peloubet believes that, since all reports are based on one 
set of accounts, only one set of working papers should be needed 
for all the accounting reports and schedules to be prepared for 
management purposes, publication of accounts, and income tax 
returns. The principal example used is that of a comparatively 
simple organisation consisting of a holding company with several 
subsidiaries. The papers thus include those required for the audit 
of a single business entity as well as those needed in the preparation 
of consolidated statements. 

Many of the numerous forms described are replicas of papers 
in actual use by representative American accounting firms. The 
basic principle followed in the book is that the working papers to 
be used in any case should be carefully planned from the start with 
the final statements always in mind, and with due regard to the 
avoidance of duplication of work and re-analysis of accounts for 
different purposes. 

The types of working papers described and discussed in detail 
include the following: 

Papers relating to inquiries into internal check and control 
systems ; 

Classification of Trial Balances for report purposes ; 

Verification and Analyses of Cash and Accounts Receivable ; 

Schedules of Stock in Trade; 

Verification of Securities ; 

Analyses of Fixed Asset accounts and Depreciation accounts ; 
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Verification and Classification of Liabilities ; 

Profit and Loss Accounts Analyses ; 

Consolidated statements for both small- and large-scale 
organisations ; 

Schedules for Income Tax Returns. 

A chapter is also devoted to the extremely important problem 
of indexing and filing working papers. 

This is surely one of those rare books which any accountant, 
whatever his skill and experience, can use in improving his daily 
technique, and which, used generally, would result in a substantial 
raising of current accounting and audit practice. 

A. A. FITzGERALp. 


Payment of Accounts by Bank Transfers 
By “Vis” 


- 


The well-established practice of paying suppliers’ accounts by 
cheque is being upset in some quarters by a method in which the 
trader employs his bank to make the payments by transferring the 
amount owing to the credit of the supplier’s account at his own 
bank. 

The system is not in general use in Australia and consequently 
there is no uniformity of method here, but the practice in Great 
Britain will sufficiently illustrate its mechanism. 

A British business man wishing to use this system of “traders’ 
payments” must first of all obtain the consent of each creditor to 
settlement of his monthly or periodical account by a credit direct 
to the creditor’s bank account. When consent has been given and 
the trader wishes to pay a batch of accounts, he prepares a list of 
the creditors, showing the amount due to each, after deduction of 
discount and any other adjustments. Opposite each creditor’s 
name he shows the name of the bank and the branch where the 
creditor’s account is kept. The various amounts are totalled and 
one cheque is made out for the total amount. The trader then 
forwards this cheque and the list to his bank with a request that 
remittances be made to the various other banks named for credit 
of the suppliers’ current accounts. To facilitate the bank’s per- 
formance of this work, the trader is required to make out credit 
slips in duplicate for each account to be credited, and he must also 
pay a charge of 2d. per item for the service. His bank issues its 
own warrant to each of the other banks on the list, with a request 
to place the amount to the credit of the account named. As his 
receipt from the bank, the trader making the payments receives 
back the duplicate of the list of payments with the bank’s acknow- 
ledgment stamped thereon. It is customary for him to advise his 
creditors in advance that the usual receipt is not required, the 
stamped copy of the list of accounts to be credited being regarded 
as an adequate discharge. 
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The chief attraction from the trader’s viewpoint is the saving 
in duty stamps on cheques, one cheque sufficing for the payment 
of many accounts. In Great Britain this advantage has been com- 
pletely offset by the charge of 2d. for each item on the list. As the 
system is comparatively new to Australia, no uniform charge has 
been adopted here, but it is probable that if the system came into 
general use, the Australian banks would impose a similar charge 
to recompense them for the work involved. 

It is understood that in Tasmania the use of bank warrants in 
this way renders them liable to the same stamp duty as cheques, 
and no saving could be made in that State. The question arises 
whether the Stamps Revenue authorities in the other States would 
be willing to see their revenue depleted without making a move 
to subject these transactions to the same stamp duty as if cheques 
were used. 

A further apparent saving is postage on numerous remittances 
to creditors each month, this charge falling upon the bank under 
the “traders’ payments” scheme. This is a direct saving to the 
trader, providing he does not wish to notify his supplier of the 
remittance, or forward his statement for receipting. 

Advocates of this system of payment believe that the duplicate 
list receipted by the bank making the remittances is sufficient 
evidence of payment, but one may well ask if a scrupulous auditor 
would not wish to see the creditor’s receipt. Apart from this, how- 
ever, there is in Australia a serious objection to the proposal that 
a proper receipt from the creditor can be dispensed with. In all 
States except Victoria and South Australia, the giving of a receipt 
for a dutiable amount is obligatory under the various Stamp Acts, 
and failure to give a receipt is an offence. 

The Western Australian Act goes further by requiring a debtor 
who pays an amount into a bank for credit of his supplier’s account 
to place a duty stamp upon the bank’s receipt on behalf of the 
creditor. 

Furthermore, a little-known fact having a bearing on the subject 
is that the definition of a “receipt” liable for duty in all the State 
Acts is sufficiently wide to include a statement of account showing 
a credit for an amount paid, if a stamped receipt has not previously 
been given. This means that creditors may in such circumstances 
be made liable for duty on statements issued, in addition to a 
penalty for the giving of unstamped receipts. It is probable that 
the departments interested would not refrain from exercising the 
powers given by the Acts, if revenue were being lost by failure to 
issue ordinary receipts. 

The clerical labour involved in the use of the “traders’ payments” 
system is probably no less than that required for the more usual 
payment by cheque, but the time of directors or other signing 
officers is saved in that only one cheque has to be signed. 

Perhaps the most important factor to be considered in the ques- 
tion of overhead costs is whether the trader wishing to use the 
system operates on an overdraft or not. If he does, the new method 
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will increase his interest charge. Banks calculate interest on the 
daily balance of the account, and when the total of all the paid 
accounts is debited to the trader’s overdrawn account on the day 
the remittances are made, he will obviously incur greater interest 
charges than would be made when the overdraft is not burdened 
with the full amount until all the cheques issued have been 
presented. 

In other words, by using cheques he saves interest from the date 
of issue of the cheque until it has reached the creditor, been paid 
into the creditor’s bank, and been remitted back to his own bank. 
One further point in favour of cheques is that the debtor has an 
opportunity of stopping payment of his cheque if he wishes to do 
so, while as a general rule it would not be possible to recall a credit 
which a bank had been asked to remit to a third person’s account 
at another bank. 

Although the system of “traders’ payments” is an interesting 
one, it does not appear that it possesses sufficient advantages to 
oust from favour the present well-tried method of payment by 
cheque. 


Extension of Credit to No Liability Mining 
Companies 


A correspondent has inquired whether readers can assist him in 
regard to the difficult question of the extension of credit to No 
Liability Mining Companies. 

As the creditor of a No Liability Mining Company cannot look 
to its uncalled capital or its speculative earnings for payment of 
his debt, it is obvious that he must be assured that the company 
has the necessary funds in hand before entering into any contract 
with it. 

The accountant to a Melbourne machinery manufacturer informs 
us that, with few exceptions, the principle adopted with No Liability 
Companies is “cash with order.” Where machinery has to be 
manufactured and shipped the company is frequently required to 
establish a letter of credit with a Melbourne bank before work on 
the contract is commenced. Against this letter of credit progress 
payments to the extent of 90 per cent. of the work done and material 
purchased by the manufacturer are drawn each month, and the 
balance is payable cash against documents. 

We shall be pleased if any reader can add to this comment. 
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Readers’ Queries and Replies 
By L. E. Vatr, SoLiciTor 


SHARES ALLOTTED TO EMPLOYEES 
PAYMENT BY DEDUCTIONS FROM WAGES 


Mr. E. Ridley, of Waverton, New South Wales, states that in 
New South Wales it is impossible by reason of the Truck Act 1900 
to allot shares to an employee and deduct from his wages amounts 
in payment thereof. He asks whether a similar provision operates 
in all States of Australia. 

In Victoria we have to refer to the Factories and Shops Act 
1928, Section 7 of which provides, inter alia, that any employee 
doing work for which a Wages Board has fixed a wages rate or 
a piece-work price shall be paid for such work at the rate fixed 
therefor by such Board. Section 12 of the Coal Mines Regulation 
Act 1928 prohibits payments of wages at or within any public house, 
etc., to any person employed in or about any mine, and directs that 
all such wages shall be paid in cash. 

In Queensland, Part III of the Wages Act 1918 deals with the 
payment of wages to workers and directs that except as therein- 
after provided the entire amount of the wages earned by or payable 
to any worker shall be actually paid to such worker in money and 
not otherwise. The Act prohibits any set-off for goods supplied 
by the employer to the worker. Payment by open cheque draft or 
order under certain safeguards is permitted. Section 28 provides 
for a number of exceptions to the above provisions. Regard must 
also be had to Section 3, the interpretation section. Section 4 of 
the Industrial Conciliation and Arbitration Act 1932, which came 
into force from February 1, 1933, dealing with the definition of 
“employee,” says, inter alia, “Notwithstanding anything to the 
contrary contained in any Act no company, corporation or firm 
shall proceed to the issue to any of its employees any shares in 
the company, corporation or firm concerned until the consent of 
the Court shall first be had and obtained: Moreover, no deduction 
from the wages of the employee to whom any such shares shall 
be issued pursuant to any such consent of the Court shall be made 
for or in respect of calls on any such shares so issued to any such 
employee.” 

In Western Australia there is the Truck Act of 1899, as amended 
by the Acts of 1900 and 1904, which is somewhat similar to Part 
III of the Queensland Wages Act. Section 19 of the 1899 Act 
sets out the cases in which the Act does not apply. 

In South Australia, the only comparable provision is to be 
found in Section 121 of the Industrial Code 1920-36, which 
provides that wages shall be paid in money without any deduction. 
This applies only where there is an award or order under the Act, 
and there is no general application. 
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COMMON LAW AND EQUITY 


We are asked by Mr. George Dowrick, of Caulfield (Victoria), 
to explain the terms “common law” and “equity,” the differences 
between them, and what each embraces. 

“Common law” may be defined as the common custom of the 
realm, whilst “equity” is the system of law which was administered 
by the Court of Chancery. So far as the Commonwealth of Aus- 
tralia is concerned the High Court has legal and equitable juris- 
diction, which are exercised together when sitting in its original 
jurisdiction. In Victoria the Supreme Court has legal and equitable 
jurisdiction, which are administered together. In Queensland and 
Tasmania fusion of common law and equity has been effected, but 
this is not so in New South Wales. 

To deal adequately with the other queries raised would require 
more space than is available, but a brief historical survey may 
help our correspondent. The Common Law as administered in 
England by the common law Courts after the Conquest in course 
of time developed certain defects. Its rules became too strict (for 
example, if a person paid a debt and took no receipt and left the 
bond outstanding, he could be made to pay again); it did not 
cover the whole field of obligations (for example, the common 
law did not recognise trusts) ; it had no effectual means of extract- 
ing truth from the parties; its judgments were not capable of 
being adapted to meet special circumstances, and they were often 
unenforceable. 

To obtain redress, petitions were presented to the King or his 
Council, which, in course of time, were referred to the Chancellor. 
During the reigns of Edward II (1307-1327) and Edward III 
(1327-1377) the Court of Chancery was fully established. By 
1394, recourse to the Court of Chancery had become so frequent 
that a statute was passed imposing damages on plaintiffs for false 
claims in chancery. During the fifteenth century continual, though 
ineffectual, protests were made against the powers of the Court. 

In the sixteenth century the Court of Chancery was in conflict 
with the common law Courts over the claim of the chancery Courts 
to override the judgment of the common law Courts by injunction. 
This conflict was decided by James I in 1615 in favour of the Court 
of Chancery. 

Finally, it might be said that the Court of Chancery, in so far 
as it remedied the defects of the common law, afforded an improved 
system of attaining justice, but this was the extent of the difference 
between law and equity. 


Moratorium Legislation in New South Wales 
By P. E. WILTsuirg, A.I.C.A. 


The recent announcement by the State Premier, the Hon. B. 
S. B. Stevens, to the effect that Cabinet had decided to extend the 
Moratorium Act for a further period of two years, is welcomed 
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by thousands of mortgagors, whose equities have diminished owing 
to depreciation in real estate values during the depression. 

Act No. 57, 1932, as amended by Act No. 22, 1935, commonly 
known as the Moratorium Act, with its far-reaching effects, is 
possibly the most prominent legislative measure in the public eye 
in New South Wales at present. Section 49 of the Act provides: 

“The provisions of Part II of this Act shall continue in force until 28th Feb- 
ruary, 1938, and thereafter until such time as the Governor notifies by procla- 
mation published in the Gazette that he is satisfied that the prescribed dates 
for repayment in respect of all mortgages to which such Part applies have 
been reached and that any extended period allowed by a Court upon applica- 
tion made under the said Part has expired. Provided that after the 28th Feb- 
ruary, 1938, the provisions of the said Part shall apply only to a mortgage 
the prescribed date for repayment of which has not been reached and to 
a mortgage in respect of which a Court has in pursuance of the said Part 
made an order extending the date of repayment.” 

In anticipation of the expiration of the Moratorium Act, which 
was instrumental in affording protection to home-owners and 
mortgagors generally, and enabling them to retain their properties, 
many views have been expressed through the columns of the press 
regarding the effect which the expiration of the Act would have 
upon different sections of the community. 

From the point of view of first mortgages, it was desirable that 
the Act should take its course and automatically expire, or, as an 
alternative, that some legislative measure should be introduced 
which would have the effect of tapering off the moratorium, and 
thereby gradually restoring the relationship between mortgagees 
and mortgagors to pre-depression (or pre-moratorium) status. 

In the course of a sub-leader in the Sydney Morning Herald, the 
necessity for prompt action in dealing with the difficult problem 
was urged, but with a note of caution. The article comments as 
follows: 

“The Arbitration Court has just increased the Federal basic wage on the 
ground that economic recovery has brought us back to comparatively normal 
times. The moratorium was an emergency measure to meet the depression, 
and since the cause for its existence has been largely, if not completely, 
removed, there is a strong case against just extending it for a further space 
of time. On the other hand, straight-out repeal of the Moratorium Act 
would be too drastic a method of cutting the Gordian knot. It would raise 
at least as many troubles as it would solve. Although city and suburban 
property values have improved greatly since 1930, some now being at record 
levels, it would appear that the general level of values has not climbed back 
to the pre-depression mark. Many mortgagors are still feeling the effects 
of the lean years. To deprive them suddenly of the protection they have 
enjoyed so widely and for so long would be unjust. The situation is one 
that calls for action, but also for caution and compromise. 

“How necessary caution is may be seen in the importance and the com- 
plexity of moratorium legislation. It has been estimated that when the 
Act came into force no less an amount than £200,000,000 had been lent on 
mortgage in New South Wales and was then oustanding.” 

On behalf of institutions and persons holding second mortgages, 
an extension of the Moratorium Act was advocated. It was pointed 
out that the lifting of the moratorium would cause tremendous 
hardship, not only to mortgagors still remaining in possession of 
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their properties, but also to second mortgagees, both where they 
are in possession and where the mortgagors still retain their 
equities. The capital values of securities had been rising over the 
past year or two, but they were still considerably below the pre- 
depression values on which the advances were made and the 
securities taken. 

Builders and real estate agents advocated an extension of the 
Moratorium Act, claiming that the fear that the Act would be 
allowed to expire in February, 1938, was already retarding business. 

In very many instances, the extension of the moratorium merely 
postpones the “evil day,” as the original equities held by the mort- 
gagors were practically negligible, but there are thousands of 
mortgagors who invested from 20% to 30% of the purchase price 
of their properties, and who may have an opportunity during the 
next two years to make arrangements under the Building Society 
scheme, or with the proposed mortgage department of the Com- 
monwealth Bank, to obtain the financial assistance necessary to 
enable them to discharge existing mortgages when they fall due. 





Costs as Applied to Garages and Retail Car 
Selling 


By M. A. HEssE, F.F.1.A., F.C.1.S., F.L.A.A. 
Internal Auditor, General Motors-Holden’s Lid. 
[A lecture to The Australasian Institute of Cost Accountants (Inc.), 
Victorian Division] 
1. INTRODUCTION 


1. The ramifications of the retail car trade are impressed upon 
even the most casual observer wherever he moves. He cannot 
walk down any given hundred yards of main thoroughfare with- 
out becoming conscious of the truth of this statement. Its range 
varies from the humble vendor of petrol and oil up to the large 
metropolitan car distributor. In fact it would not be too much to 
say that no trade is more universal than that which relates to auto 
transportation. 

We might well ask ourselves: “What has the cost accountant 
done towards meeting the needs of this vast market ?” 

2. As the title of this lecture indicates, we are going to be con- 
cerned to-night only with costing for the retail trade and not in 
any way with costing problems relating to the car manufacturer. 

3. Those of you possessing a wide experience in this retail trade 
might agree with me that the majority of garages reveal a poor 
standard of accounting and a lamentable lack of inventory control. 
However, we are not here to discuss general garage accounting 
but only that section of it having a bearing on costing. 

4. For this trade we must provide a system of costs which: 


(a) Present an initial simplicity operable by the small 
garage clerk. 
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(b) Are capable of expansion along standard lines to 
meet the needs of the business with a large volume. 

5. We have to compress this subject into an hour’s talk. There- 
fore we must confine ourselves to the bare skeleton of the prin- 
ciples behind retail costing. 

6. The system to be outlined is such that from the Trial Balance 
(and without further accounting entries) there can be raised a 
Profit and Loss Statement and Balance Sheet which accurately 
reflect the true position. 

This infers that the costing entries will be incorporated with 
the other normal accounts and that the costing will be, like all 
sound accounting, of the double entry kind. 

7. We shall naturally expect that the costing will lead to the 
production of monthly accounts—thus furnishing, in point of time, 
a close control over expenditure, inventories and sundry other 
factors. 

8. The installation of a system of accounts in any particular 
business must always amount to a compromise. We must in part 
make the accounts fit the business and in part make the business 
fit the accounts. 

An accounting system, no matter how well it be designed to meet 
the needs of a particular trade, cannot always be taken “as is” 
and dumped into any and every concern coming within its ambit. 

You will recognise that the installing accountant must study in 
detail the particular needs of every client and adapt the system 
accordingly. This does not infer that he must abandon the prin- 
ciples behind the system—far from it. 

9. The costing is based upon the following: 

Unit Costs— 

As for cars, when each unit sold is separately costed. 
300k Costs— 

As for petrol, when the sales are costed in total. 
Average Costs— 

As for labour hours, when the average hourly cost is 

employed. 

10. The retailer’s cost problems differ from those of the manu- 
facturer—he has no progressive stages of manufacture to plan for. 
The man in the retail car business finds in some departments that 
his selling prices are not only fixed for him by the manufacturer, 
but that such selling prices are widely advertised to the general 
public, therefore he is concerned, firstly, with budgeting for his 
expected volume, and, secondly, with moulding his overhead in 
accordance therewith. He would expect his cost accounts to pro- 
duce for him: 

(a) Information as to whether or not his sales have produced 

the trade discount allowed him at the time of purchase. 

(b) Information as to whether his expenses are such as enable 

him to make a margin of net profit at volume. 
Having ascertained from his cost accounts that something is out of 
line in either of these respects, he can set about curing the position. 
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O 11. However, let me make it quite clear that we are not going 
to delve deeply into the general theory and purposes of costing. 


¢ 
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We are going to concern ourselves mainly with the machinery of 
costing as applied to the retail motor trade. 


2. SCHEDULE OF ACCOUNTS 
Acct. No. 


Name of Account 


Salaries—supervision 
Wages—supervision 
Salaries—salesmen 
Salaries—clerical 
Commissions paid 
Wages—repair shop 


Telephone and telegraph 

Postage 

Travelling 

Entertaining 

Legal and auditing 

Advertising 

Supplies—office 

Heat, light and power 

Taxes—other 

Insurance—employers’ lia- 
bility 

Exchange, stamp duty and 
bank charges 

Miscellaneous 


Rent payable 
Amortisation—leases, etc. 
Depreciation—plant and 

machinery 
Depreciation—buildings 

do. —other 

Taxes—Land and buildings 
Insurance—plant and 


machinery 
Insurance—buildings 
do. —inventories 


Interest on loans 
Interest on mortgage 


Car delivery expense 
Demonstration expense 
Service expense 
Company car expense 
Service car running 
Misc. repairs—used cars 
Supplies—shop 
Cartage and freight 
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Maintenance 


800 
801 
802 
803 
804 
805 
806 
807 
808 


850 
851 
852 
853 
854 


New 
do 
do 

Used 
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71 
72 


Commissions received 
Rent received (other than from premises sublet) 
Hire Car running and receipts 
Battery charging and hire receipts 
Car storage receipts 


Discount received 
Rebates and allowances received 
Sundry interest received 


Bad debts recovered 


Donations and trade dues 
Discounts allowed 


Income Tax 
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Repairs—plant and ma- 
chinery 


Repairs—buildings 


do. 


Finance charges—new cars 
Bad debts written off 


cars—retail .. 
. —sub-dealers 
. —freight, etc 


Cars .. 


Labour . 


Parts 


PUOROSOOTIOS 2.4 66 cs 5 6% 
Petrol .. is 
Oil and grease .. 
Tyres .. ; 


1. Everything that is sound must have a foundation. 


ASSET 


250 
251 
252 
253 
254 
255 
256 
257 
258 
259 


—other 


Inventory Sales 


REVENUE 
Cost of 

Sales 
350 450 
351 451 
352 452 
353 453 
354 454 
355 455 
356 456 
357 457 
358 458 
359 459 


The 


builder cannot superimpose his bricks and concrete unless he has 
first erected his steel skeleton. 
general architecture of the building, and be capable of standing the 
stress and strain to be imposed upon it. 

The cost accountant’s analogy to this is the schedule of accounts. 
If the schedule is properly designed he will be able to build thereon 
a Profit and Loss Account and a Balance Sheet which will truly 
reflect the operations of the business. 

2. The schedule given above is what can be called a simple 


yet comprehensive schedule of accounts for the aver 
retailer. With the exception of Inventories, the whole ¢ 
and liability accounts have been omitted for the reasor 


do not materially enter into the costing. 


The number of expense groups has been minimised f¢ 
of simplicity, because it is recognised that in about 75 p 
cases it is the relatively small business that has to be cat 
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3. The schedule is: 

(a) Capable of infinite expansion and contraction as to the 
accounts to be employed. We can add or omit accounts, 
and thus adapt it to the needs of all classes of business 
within the trade. For instance, Account 15: Wages— 
repair shop, can be subdivided: 

15/1 Productive wages 
15/2 Holiday pay 

15/3 Sick pay 

15/4 Lost time 

15/5 Work re-done 

(b) Capable of adaption to the needs of Branch Accounting 
and Departmental Accounts. 


3. INVENTORY, Cost oF SALES AND SALES ACCOUNTS 


1. The costing is based upon: 
(a) “Perpetual” Inventory Accounts. 
(b) Gross Profits—arrived at by deducting “Cost of Sales’ 
from “Sales.” 
(c) Expense Accounts deducted from Gross Profits to pro- 
vide the Net Profit or Loss. 

2. The Inventory Accounts: 

(a) Open with value of stock at commencement of the account- 
ing period. 

(b) Are charged with the cost of all goods purchased. 

(c) Are credited with the purchase cost of all goods sold. 

(d) Therefore close with the purchase cost of stock on hand 
at the end of the accounting period. 

3. We can illustrate the position by the following. We will 
recognise that in practice all cars do not have identical costs or iden- 
tical selling prices, but this makes no difference to the principle 
involved. 


, 


Assume : 
New car units cost .. .. .. ..... £200 
New car units sell .. .. .. .. .. £225 
Purchases for period .. .. .. .. 10 units 
Sales for period .. .. .. .. .. 15 units 
DEBIT CREDIT 
250—Inventory—New Cars 
Feb. 1. Feb. 28. 
Balance, 10 units .. £2000 Cost of sales, 15 units £3000 
Feb. 28. Feb. 28. 
Purchases, 10 units 2000 Balance, 5 units .. .. 1000 








£4000 £4000 
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350—Cost of Sales—New Cars 





Feb. 28. 
Inventory A/c., 15 
units .. so «eo Sane 
450—Sales—New Cars 
Feb. 28. 
Sales, 15 units 


Sales—New Cars 


Gross Profit .. . £37 





4. The foregoing principles apply, no matter what « 
ventory be involved—New cars, used cars, parts, accessd 
5. You will note that the double costing entry is: 
Debit : Cost of sales. 
Credit: Inventory. 
In the case of labour the credit will be to Wages Acco} 
of to Inventory. 
6. In order to obtain a better understanding of wh 
the undermentioned definitions are offered: 

(a) Purchases.—Refers only to goods purchased 
Will include only the prime invoice value, i.e. 
sales tax, and after allowing for trade discou 
including cash discount or any charges such ag 

(b) Cost of Sales——The prime purchase cost of all 

(c) Sales—The retail selling price of goods, afte 
for trade discount, but not including cash disco 
charges such as freight. 

Sales tax will naturally be included in the r 
except for “wholesale” sales. In the latter 
sales tax will be shown separately, and will be 
a special account. 


4. DIVISIONS OF THE GARAGE AND/OR RETAIL Car B 


New cars. 

Used cars. 

Repairs. 

Petrol. 

Oil and grease. 

Parts. 

Accessories (including tyres, batteries, etc.). 


es Se ee £3375 
Cost of Sales—New Cars .. ...... 3000 
5 


AUG. 


£3375 


Hass of in- 
ries, etc. 


int instead 
at follows, 


for re-sale. 
, including 
it, but not 
freight. 

roods sold. 
r allowing 
unt or any 


ptail price, 


event, the 
carried to 


USINESS 


Note.—“Parts” refer to the replacement parts for the] particular 


New Car Agency handled—as distinct from parts for 
makes. 

1. We are all aware that the normal financial entry f 
these divisions is: 


other car 


or each of 


(a) For Purchases: Debit Inventory and credit Sundry 


Creditors. 
(b) For Sales: Debit Sundry Debtors, Cash or Ex 


pense, and 





credit Sales. 





DAILY CASH and CHARGE SALE SUMMARY 
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Now we can consider the costing necessary for each of these 


divisions. 
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5. Costinc—NeEw Cars 


The New Car Record—See Figure 2: 
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(a) Entered at the time of purchase with the details shown in 


the illustration. 


(b) 
(c) 


purchased. 


_|§ (d) 


7 number is furnished. 


_ 2. The Car Sales Invoice: The accounting copy is shown. 


Figure 3. 


Cars are written off when sold. Costs are then transferred 
to the cost column on the New Car Sales Invoice. 

The retailer with the small annual car turnover can list all 
his cars in succession on the one record as and when 


The large concern can establish separate sheets for 
different makes of cars, or even separate sheets for each 
model within the makes—sedans, tourers, roadsters, etc. 
These sheets not only provide cost data, but also a very 
efficient history record of sales. They will, at any subse- 
quent date, provide the engine number of any purchaser’s 
car, so that ordering parts for repairs, etc., is facilitated. 
Generally speaking, the car manufacturer has no difficulty 
in picking the correct replacement part when the care engine 
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Figure 2. 
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3. If the new car record is set up properly and the costing 


correctly transferred from thence to the Car Sales Invoice (and 
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per the record will tie in with the book balance standing in Ac- 


count 250—Inventory—New Cars. 





so to the books of account), the total costs of the unsold cars as 














Figure 4. 
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6. Costinc—Usep Cars 


1. The Used Car Record—See Figure 4: This sheet is designed 
for an effect similar in every respect to the New Car Record, but 
of course it displays a different type of particulars. 

2. Repairs to Used Cars: These are charged to Used Car 
Inventory and entered on the record. Thus, the “cost” represents 
the original purchase price or trade-in value, plus repairs. 

3. Used Car Sales Invoice: Use the same form as for New 
Car Sales and in the same manner. 

4. Reconcile the total cost of unsold cars as per the record with 
the book figure in Account 253—Inventory—Used Cars. 


7. CosTING—REPAIRS 


1. The Repair Shop will deal with: 


Used Cars by the retailer. 

Service on New Cars and/or Used Cars. 
Maintenance of Machinery and Buildings, etc. 
Repairs for Outside Customers. 

Work Re-done. 

There is no difference in the method of handling and costing 
these types of jobs—the difference will lie in the scale of charges. 
The average business can employ the Repair Agreement for all 
Divisions although the larger concern might care to institute a 
Work Order for internal jobs. 


2. We can shortly consider the documentary set-up for repairs: 


The Daily Time Docket: One to be issued per day for each 
mechanic employed. 

The job number will be inserted on the line corresponding 
with the cessation (temporary or otherwise) of labour 
thereon. 

Repair Agreement: A good method is to prepare these in 
triplicate. The whole three are typed (or written) with 
full details relating to car and owner and with a description 
of the work to be performed thereon. 

Copy 1. Held in office. When completed as to selling price 

becomes the customer’s invoice. See Figures 5 (a) 
and 5 (b). 

Copy 2. Remains in Parts Department and is entered with 
all material issued to the job (together with selling 
price and cost). Either this copy, or the third, can 
be used for recording the labour hours from the daily 
time docket. ' 

Copy 3. Repair Shop Copy. See Figure 6. Hung on the job 
in a suitable container. Acts as instructions to 
mechanics. 

The back of the Repair Agreement is also shown to illus- 

trate the columns in which the Materials and Labour are 

entered and costed. 
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Figure 5 (a). 


The return of the job card from the shop signifies that the 
job is finished. The office will then collect Copy 2 from the 
Parts Department and proceed to finalise the first copy 
(Invoice). 


3. Repair Agreements must be pre-numbered and a separate 
agreement raised for every job. The repair department will, under 
no circumstances, proceed with a job until the card is received by 
them. 


4. Costing. We have to consider the two factors of Labour and 
Materials : 


Labour: The labour hours expended on any jobs are entered 
on the repair agreement from the information supplied by 
the Daily Time Docket. The labour can then be costed either 
on an average hourly labour rate or the rate applicable to 
each mechanic. The following is a typical labour cost chart 

to be used for the latter method: 
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Hourly 

Rate Rate etc. 
Od. Is. 
3d. 3d. 
5d. 6d. 
7d. Od. 
Od. 1.0d. 
etc. 


verage Costing for Labour: If desired, an average labour 
hourly rate can be applied, the whole of the employees being 
used to arrive at the average. Separate averages should, 
however, be applied for juniors and seniors respectively 
because of the wide difference in the hourly rates of those 


two classes. 
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Materials. As already stated, materials supplied to jobs are 
entered on the second copy of the repair agreement, selling 
and cost prices being added at the same time. Materials 
costing for repairs is exactly the same as will later be L 
described for ordinary counter sales, so we can leave this 
question for the time being. 
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Figure 6. 


5. Job Register—See Figure 7. This register is invaluable for 
controlling the repair agreements issued. The jobs not marked off 
thereon as “Charged” at the close of the business month should be 
compared with the physical schedule of jobs in process on the shop 
floor. Knowing that it is possible for a job to leave the workshop 
without being charged any discrepancies must be carefully followed 
up. 

6. The Completed Job. The completed job can finally be sum- 
marised as under: 


Sales Cost 
Bioteriale .. .. .. £3 7 6 £2 8 6 
Labour... ...... 10 0 O 510 0 t 





Sale Price ..£13 7 6 
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JOB REGISTER 
R/A Wo. NAME DATE ISSUED DATE CHARGED PRICE 
T T T T 
1276 Jones, &. February 1 p93? February | 4| 1937) 3|7/6 
7 Service: Jackson do. | do. | 1} 4)3 
; | } 
8 Harris, F. | do. | 
$ Brown, E. do. | 
60 Green, F. February 2 1937 | 
a Pink, J. do. February 8] 1937) 0g). 
2 | | 
3 
| | | 
etc. etc. | etc. | | 
| | | 
| | | 
4 
| .* 2 
| | | 
| | 

















NOTE: Jobs 1278, 1279 and 1260 are still in process 
Figure 7. 
All that remains is to enter the job in the sales book and thus 
give effect to the following entries: 


Sales Price: Debit—Sundry Debtors 


—Expense gi 
—Cash — 

Credit—Sales—Materials (for Parts, etc.) 
—Sales—Labour 





Costs: Lab.: Debit—Cost of Sales—Labour 
Credit—Wages Account 
Mat.: Debit—Cost of Sales—Materials (for Parts, etc.) 
Credit—Relevant Inventory 


7. Work in Process. At every month-end: 
(a) Take a physical schedule of jobs still on the floor at 
close of business. 
(b) Verify the schedule with the Job Register. 
(c) Total the materials supplied and the labour expended to 
date and cost same: 
(i) Debit: Work in Process (total cost of Labour 
and Material) 
Credit : Relevant Inventory (for cost of Material) 
Wages Account (for cost of Labour). 
(ii) Reverse this entry as at the Ist of the succeeding 
month. 


8. It is to be noted that each separate repair agreement must 
be costed for the purpose of arriving at the Profit (or Loss) on 
each job. This information is necessary for workshop control 
purposes. 
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9. Material Requisition Method for Materials. Where desirable, 
material requisitions can be used for recording all materials issued 
to jobs. Under this plan the store will issue materials on requisition 
only, and the latter, after being completed as to selling and cost 
price, will be posted to the job by the office. 

10. Quoted Sales Price, etc. Where the workshop is operating to 
a quoted sales price the failure to record material on the Repair 
Agreement will not affect sales volume. Such omissions will, how- 
ever, distort Gross Profit and Inventories. 

Loss of sales volume will result if the job is to be charged to the 
customer “on cost.” 

11. I am inclined to think that these days most workshops, 
especially those in the cities, are compelled to work to a “quoted” 
price, i.e., to a fixed selling price for the completed job. 

Under these circumstances the entry of the normal selling price 
of labour and materials against the items entered on the job cards 
can be omitted unless it is desired to insert same for the purpose 
of checking the efficiency of the quote. 

For accounting purposes it is necessary for the quote to show a 
split between the amounts charged for labour and materials 
respectively. 

12. Labour Selling Rate. Every repair shop accountant should 
prepare: 

(a) An accurate total of overhead expenditure incurred by the 
repair shop over the past few months. Such can only be 
obtained from a careful analysis of expenditure. 

(b) The total amount paid during the same period for “Pro- 
ductive Labour.” The term “Productive Labour” refers 
only to amounts paid to every employee actually engaged 
physically upon repair work. It excludes all payments for 
supervision and other non-productive employment. 


With these two amounts in hand the Overhead, or “Burden” 
rate, can be established thus: 
£ Overhead 

& Productive Labour 


It will be apparent that the shop cannot operate at a Labour 
NET PROFIT unless the selling price per hour be at least (Cost 
per Labour Hour plus Burden %) plus (some percentage for 
Net Profit). 

13. There are some other aspects of cost accounting to labour 
that we shall not have time to dwell upon. For instance, I can refer 
particularly to the needs of a very large workshop, where a distri- 
bution of labour between Productive and Non-productive labour 
is certainly called for, to the handling of overtime and to the month- 
end Wages Accrual. 





% = Burden Rate. 


8. CosTING—PETROL 


1. This is one of the most difficult of materials to bring under 
inventory control owing to the large number of pumps generally 
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operated and to the fact that almost any employee who happens 
to be handy can serve it out. Thus, there are liable to be unrecorded 
sales and possibly cash discrepancies. 

We are not considering the subject of inventory control here 
to-night, but it can be said that petrol should be subjected to daily 
verification as to receipts, sales and stock. 


2. The employment of a form drafted along the following lines 
is recommended : 
(a) Use separate daily form for each class and grade. 
(b) Can usefully employ forms of different colours for this 
purpose. See Figure 8. 


3. The costing under this system merely amounts to a matter of 
applying the unit cost rate against the total gallons sold. 

It is possible to carry forward the daily sales until the month-end 
is reached and then to cost the totals. Under these circumstances 
care will have to be taken to draw a line whenever a purchase price 
change arises. 


4. Check the record by dipping the tanks daily. Finally, at the 
month-end, tie the actual stock in with the book figure on Account 
257—Inventory—Petrol. 





DarLy PETROL RECORD 













































































Class: Pumpit Grade: Spirit Date: jist January 1937 
Sales Cash Debtors Expense 
Dip | Reod. |Meter TGalis Mane Gals] Amount |Gals,| Amount} A/c| Gals! Amount | Signature 
300 | 250 | 1276 
60 4 Johnston, 3. 4 8}0 4. Siw 
a) , 
3 3 Harris, A. 3 6/0 
6 | 3 | Demo. car yo! 3 Is | 6 AS _ 
7 1 | Shop Supplies 6.| 2 aad wt 
eto. etc. ete. 
| 
4 120 -| | 80] 8].]. 10 4 
30 » | >]-] | pa 
Total Sales 120 Gallons £11.18. 4 


Cost of Sales 120 Galls.@ 1/9 £10.10. 0 


Figure 8. 


9. CosTING—OIL AND GREASE, Parts, ACCESSORIES 


1. These classes of material will be charged out on either a Repair 
Agreement or on a Parts Sales Docket (Cash or Charge). The 
costing machinery is identical for either. 

The accounting copy of the docket will carry a “Cost” column 
in the same manner as the Repair Agreement. 
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Oil and Grease: These are easily costed from a cost chart on 
which is set out the costs for the various lines handled. 

Parts and Accessories: Admittedly, parts and accessories cost- 
ing calls for careful planning. The problems relating to each retailer 
will have to be studied. There are optional methods of approach. 

2. All parts and accessories should be checked with the supplier’s 
invoice before being taken into the store. They can be marked with 
the selling and cost price at the same time. 

Sales can then be costed at the time the material is issued and 
entered on the repair agreement or docket. This is the most 
accurate method. 

3. Where a card (or other form) of Inventory Record is kept, 
the costing information can be obtained from same. But it is seldom 
found that such records are maintained 100%. 

4. In cases it may be found possible to cost the “Parts” in bulk 
from the total sales as per the sales book. 

The average rate of trade discount received by the retailer should 
be known to him. The discount rate applied to the total sales figure 
for the month will furnish the cost. 

Where the retailer himself allowed varying rates of discount to 
his customers, this method will fall down unless the sales distribu- 
tion shows the normal selling price in addition to the net price at 
which the sales are made. That is to say, it must show the selling 
price prior to the application of discount allowed. 

5. Sales are transferred to the sales book. As a matter of con- 
venience there is shown in the top half a record of Repair Jobs, 
whilst Counter Sales are shown in the bottom half. See Figure 1. 


10. AccoUNTING FOR REPAIR SHOP SUPPLIES 


Masking Tape 
Polishing Cloth 
Sandpaper 
Metal Polisher 
Valve Grinding Paste 
Kerosene 
Drills and other small tools 
Insulating Tape 

etc. 

1. As will be seen from the list furnished, Repair Shop Supplies 
refer to that class of material which is essential to the general 
performance of operations in the workshop, but which cannot very 
well be specifically charged to particular jobs. 

2. In the small concern, items of this nature can be charged direct 
to expense account at the time of purchase, because such procedure 
will not materially throw out of line our monthly basis of accounting. 

3. In the larger concern they should first be charged to inventory 
and issued to the shop from the store on the authority of a Material 
Requisition. 

Requisitions will be costed and the monthly total charged to 
expense and credited to inventory. 
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4. Physical stock of supplies will be periodically taken and the 
total compared with the book inventory balance. This leads to 
inventory control over a class of material very subject to waste 
and leakage. 


11. Prepaip EXPENSES AND PREPAID INCOME 


1. Prepaid Expenses. An expense (e.g., Insurance) which 
covers a future period of time is known as a “prepaid expense.” 

To charge the whole of such expense in the current month would 
distort profits. 

The items to be classed under this heading will depend upon 
the size of the business. Each business should therefore establish 
its own rules. For instance, in a small concern, nothing under £5 
should be so regarded. 

2. Charge such payments to “Prepaid Expenses” account. 

3. Set up a Prepaid Expenses Register. See Figure 9. 

4. Credit Prepaid Expense and debit the relevant expense 
account with the total applicable to each month as per the register. 
This will have the effect of bringing only the proper monthly pro- 
portion into account. 

5. Prepaid Income. Income may be received in advance by the 
retailer, e.g., Rent of premises sub-let. In such case credit the 
forward proportion to Prepaid Income account and transfer the 
correct amount to income at the end of each month. 

6. Set up a Prepaid Expenses Register if the items are at all 
numerous. 























PREPAID EXPENSES REGISTER 
Date Azount Description | Pros | To Period| Jan. | Feb.| Mar. Apr. 
—~ a EA i a ie | T 
1 Feb.1937| 6 | 0 | ©| Fire Ineurance | 2 Feb.37 | 2 Aug.37| 6 wos { Bjele] aleje} Bjele 
1 Mob.1937 24 | 0 | ©| Shire Rates | 2 Mob.37 | 2 Mob. 38/12 Moe) 2) oj] 2.) «| 
| | } | } 
| | 
} 
| | | 
Figure 9. 


12. AccrRUED EXPENSES 


1. Expenses are said to be accrued when they are due but not 
paid for (or passed for payment). It is essential to bring such 
into Profit and Loss each month in order to present a true picture 
ot expense. 

2. For instance, rates may be due from January 1, 1937, but 
the assessment may not be received until April 1, and therefore 
in January the amount would have to be estimated (say £24). The 
correct monthly proportion would be set up in January, February 
and March, as under: 

Debit: Taxes—Land and Building .. £2 0 O 
Credit: Accrued Expenses 20 0 








| ete 
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3. When the account is received and passed for payment : 


(a) Reverse the total amount which has been set-up as 
above to accrued expenses: 
Debit: Accrued Expenses. 
Credit: The expense account to which originally 
charged. 
(b) Allocate the total charge, so as to: 
Debit: Expense, with the amount applicable to 
the end of the current month. 
Prepaid Expenses, with the proportion 
applicable to a future period (if any). 
Credit: Sundry Creditors. 


13. MoNTHLY PROVISIONS 


1. Certain types of charges to the Profit and Loss Account are 
normally set up only at the end of each accounting period, but this 
procedure will not serve for our monthly cost accounts. 

2. They must therefore be provided for monthly on the nearest 
estimate—which estimates should be revised where necessary from 
time to time. The following will illustrate : 


Debit : Provision for Bad Debts £5 0 0 
Credit: Bad Debts Reserve 5 0 0 
Debit : Depreciation 10 0 O 
Credit: Reserve for Depreciation- 

Plant and Machinery 5 0 0 

Furniture and Fixtures 20 0 

Service Car 3 0 0 
Debit : Audit Fee .. ; 22 0 
Credit: Accrued Expenses 2s 


3. The total amount set up during the course of the financial 
period should be adjusted to the actual if necessary at the end of 
the accounting yeer. 


14. YEAR-END PROCEDURE 


1. Take Physical Stock and adjust the book figures to actual. 
Some of the inventories—New Cars, Used Cars and Petrol—will 
have been reconciled to physical every month-end. 

2. Adjust Depreciation set-up and Bad Debts. etc. 
3. Close the Books. 
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Taxation Section 
Edited by J. A. L. GuNN, F.1.c.A, 


GOODS EXPORTED FROM AUSTRALIA 


APPORTIONMENT OF PROFIT 


The necessity for the apportionment of profit between Aus- 
tralian and ex-Australian sources in the case of goods which have 
been produced in Australia, and exported and sold overseas, has 
been recognised since the commencement of this century. 

In Cs. of T. v. Kirk [1900], A.C. 588, there were four processes 
in the earning of income: 

(1) The extraction of ore from the soil ; 

(2) the conversion of the crude ore into a merchantable product ; 

(3) the sale of the merchantable product; and 

(4) the receipt of the moneys arising from the sale. 

The first two processes occurred in New South Wales, the third 
and fourth in Melbourne or London. The Privy Council held that 
the income was im part earned, arising and accruing from a source 
in New South Wales. 

In Mount Morgan Gold Mining Co. Ltd. v. C. of T. (Q.) 
(1923), 33 C.L.R. 76, the company carried on copper mining opera- 
tions in Queensland, but sent the copper to a refining company in 
New South Wales, where it was treated, and, inter alia, gold was 
extracted. The gold was sold by a Gold Producers’ Association, 
incorporated in Victoria, of which the appellant company was a 
member. The High Court, by majority, held that the company’s 
profits should be apportioned as between Queensland and places 
outside that State. 

Basis OF APPORTIONMENT 


Although the necessity for apportionment was recognised, the 
problem was to find a satisfactory basis, as will be seen from the 
following brief historical note. 


The “Effort” Basis 

For a considerable period the Commissioner adopted the basis of 
apportioning the profit between Australia and elsewhere, according 
to the relative amount of effort that was expended by the taxpayer 
in and out of Australia on goods from their production, etc., in 
Australia until their sale overseas. His formula was: 

Australian expenditure 

Total expenditure 
= Portion of profit derived from Australian sources. 
The “Fifty-fifty” Basis 
The above method of apportionment was successfully challenged 


by the taxpayer in F.C. of T. v. Lewis Berger & Sons (Aust.) Ltd. 
(1927), 39 C.L.R. 468. The taxpayer company carried on the 





of profit on ex-Australian sales. 
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business of manufacturing paints, etc. Its total sales for income 
year 1919 were £303,569, of which £51,443 represented sales in 
New Zealand. Net profits from all sources were £34,963. 

The Commissioners calculated the profits on New Zealand sales 
as follows: 

N.Z. Sales £51,443 
Total sales £303,569 

He apportioned this profit between Australian and New Zealand 
sources as follows: 
N.Z. expenditure £934 
Total expenditure £42,069 
The balance of £5,793 was assessed to Commonwealth income tax. 
The Board of Review apportioned the profits equally between Aus- 
tralian and New Zealand sources. The High Court dismissed the 
Commissioner’s appeal, as no point of law was involved. Starke J. 
said: “The Commissioner’s real aim is to elevate his formula into 
a fixed and rigid rule. It is not a rule of law, however, and is at 
best a rule of convenience. It cannot be applied to all cases in all 
circumstances.” 

The above case was followed in the same year by Starke J. in 
Mitchell v. F.C. of T. (1928), 46 C.L.R. 413, the profits being 


apportioned in equal parts as between Australia and places overseas. 


of £34,963 = £5,925. 


of £5,925 = £132 (NZ. profit). 


Determination by Commissioner 
The following section was inserted in the Commonwealth Act 


by the Amending Act, No. 46 of 1928: 
“16C. Where a taxpayer claims that— 
“(a) by reason of the manufacture, production or purchase of goods in 
one country and their sale in another; 
“(b) by reason of successive steps of production or manufacture in dif- 
ferent countries; or 
“(c) by reason of the making of contracts in one country and their per- 
formance in another, 
“or for any other reason whatever, income is derived partly from sources 
outside Australia, the question whether any, and if so what part, of the 
income is derived from sources outside Australia shall be determined in 
accordance with the regulations, or, if there is no regulation applying to the 
case, shall be determined by the Commissioner.” 


No regulations were made under S. 16C, and consequently the 
question of apportionment was left to be determined by the Com- 
missioner, subject to right of reference to the Board of Review. 

Prior to 1930 this subject was of great importance, as residents 
and non-residents were only subject to tax in respect of income 
derived from sources within Australia, S. 13 (1). By the amending 
Act of 1930, however, residents became liable to Commonwealth 
income tax in respect of income derived from ex-Australian sources, 
except where exempt under S. 14 (1) (q) (now S. 23 (q) of the 
present Act). As a consequence of this amendment, the need for 
apportionment in respect of income derived during the year ended 
June 30, 1930, onwards, only arose, and still only arises, where ex- 
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Australian income is “not exempt from income tax in the country 
where it is derived.” The quotation is from the present Act. 


The Added-Value Basis 

In 1929 the High Court gave its decision in C. of T. (W.A.) v. 
D. & W. Murray Ltd., 42 C.L.R. 332. The taxpayer in that case 
was a company incorporated in England, and merely bought goods 
there and exported the goods to Australia, where it sold them. The 
High Court held that no value or wealth had been produced by the 
company outside Australia, and that the profits of the company 
were wholly attributable to the place where the goods were sold. 
But in the course of its judgment the Court said: “The case is not 
one in which operations in one place have produced a merchant- 
able commodity, or have given or added value to things marketed 
in another. In such cases value or wealth has been produced or 
increased, and is contained in disposable assets. In other words, 
unrealised profits exist in the territory whence they are transported 
for the purpose of sale. There is as much reason why stock on hand 
as at a given place should be taken into a commercial account at 
a value for the purpose of ascertaining profit in a locality, as there 
is why stock on hand as at a given point of time shall be taken into 
account at a value for the purpose of ascertaining profit during a 
period” (at pp. 345, 346). And again, “They neither gave nor 
added value to the things which were purchased. There were no 
unrealised profits brought into existence, and contained in the 
goods when exported from England” (at p. 348). 

The principle of added value was applied by the High Court in 
the Angliss’ case, which was a War-time Profits case, and one of 
exceptional facts. The company was incorporated in Victoria, and 
there carried on its business, including slaughtering, butchering, 
and the like, dealing in skins and tallow, and exporting its 
goods to London, where it had a branch office, which handled 
the company’s overseas sales. The company exported preserved 
meats, which it prepared in Australia, and sold them at a large 
profit in London, there being no market for them in Australia. 
The company also exported to and sold in London certain car- 
casses and other products, most of which were purchased by it in 
Australia, ready for export, some, however, being treated or pro- 
duced at the company’s own works in Australia. Held, that, in 
ascertaining the actual profits of the company’s business in the 
relevant years “arising from sources in Australia,” no part of the 
moneys obtained by the sale in London of commodities exported 
from Australia, which exceeded the value of those commodities in 
Australia before exportation, should be taken into account; that 
the value in Australia of certain specified commodities was not 
greater than the cost of production ; that, in respect of another com- 
modity not produced by the company, but merely bought by it in 
Australia and re-sold in London, no part of the moneys obtained 
from such re-sale ought to be taken into account for the purpose 
aforesaid. So held, by the High Court (Rich, Dixon and McTier- 
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nan JJ., Starke and Evatt JJ. dissenting), confirming the decision of 
the Supreme Court of Victoria (F.C. of T. v. W. Angliss & Co. 
Pty. Ltd. (1931), 46 C.L.R. 417; 1 A.T.D. 252). 

In his judgment, Dixon J. said: “Production of itself may create 
a profit and . . . sale may be no more than the conversion of profit 
into money: the realisation of a profit already contained in the 
goods. What is true of production is doubtless true of other opera- 
tions in connection with commodities. By the treatment or pre- 
paration of goods, possibly by their mere purchase at a low price, 
a gain may be obtained in one place before they are shipped or sold 
in another. The intending exporter may already have in his hands 
goods with a surplus value representing profit quite independently 
of any further operation which he conducts elsewhere. . . . The 
application of these principles” (of Murray’s case, ante) “reduces 
the question of most importance in the present case to one of fact, 
namely, what amount of the moneys realised by the sale of the 
goods in the United Kingdom represented value in exchange or 
money’s worth which existed in Australia independently of the 
ex-territorial operations of the taxpayer ?” 

The principle of “added value” has been accepted and applied by 

the Commissioner since the decision in Angliss’ case. 

The information called for by the Commissioner to enable him 

to make a determination has been as follows: 

(a) The price at which the manufactured goods which were 
exported could or would have been sold by wholesale to 
wholesale buyers in Australia at or about the date of export; 

(b) the f.0.b. cost of the manufactured goods ; 

(c) the selling expense in Australia attributable to those goods 
if they had been sold by wholesale in Australia ; 

(d) whether, in regard to goods purchased by the company, and 
exported abroad, any value was added thereto prior to export 
by any process or treatment in Australia. 

Example: 
Goods are sent by an Australian manufacturing company to its 
branch in Ruritania. The Ruritanian profits are subject to, i.e., 
“not exempt from,” income tax in that country. 

Australian wholesale value of goods sent to Ruritania £10,000 


RIED kd au be ca kw a0 00 a6 55 ee: 

Estimated selling expenses .. .. .. .. .. 1,000 
——__ 8, 000 

Profit assessed to Commonwealth income tax .. .. .. £2,000 


In the absence of information to satisfy query (c), the selling 
expenses were calculated as follows: 
Australian wholesale value of goods exported 
Total Australian sales + P. & L. credits 
The problem has recently come before the High Court again in 





X. total expenses. 


Tm 





POMEL E IER 











+o & 


VN 








Se il ah at 


wre 


< 








THE AUSTRALIAN . ACCOUNTANT 39 





1937 


Hillsdon Watts Ltd. v. C. of T. (N.S.W.) and H. W. Investment 
Trust Ltd. v. Same (1937), 4 A.T.D. 199. Section 28 (1) of the 
New South Wales Act, 1928-29, is similar to S. loc of the previous 
Commonwealth Act (now S. 42 of the present Act). The taxpayer 
company bought from the Lord Howe Island Board, in Sydney, 
Kentia palm seeds produced on the island. There is no market 
for Kentia palm seed in Australia. It is all sold abroad. The com- 
pany then communicated with probable purchasers in Europe and 
elsewhere, making offers of the seed at c.i.f. prices. When the 
offers were accepted by cable or by correspondence, the company 
packed seed and shipped it from New South Wales. The shipping 
documents and drafts were handed to the company’s bankers for 
presentation to the buyers. The company also sold its nursery 
products outside New South Wales. The contracts of sale were 
sometimes made by offers sent by the company, and accepted out- 
side the State, sometimes vice versa. The Commissioner contended 
that the sole territorial source of the income arising from the sales 
was New South Wales. The company contended that the source 
of income was entirely outside New South Wales. For these con- 
tending reasons both parties claimed that S. 28 (1) did not apply. 
The High Court held that the actual income from the transactions 
should be apportioned by the Commissioner under S. 28, as between 
sources within and without New South Wales. 

The judgments of the High Court in Hillsdon Watts’ case 
clarify the position in certain important particulars : 


Apportionment Must be Made on Basis of Actual Profit 


It will be noted in the foregoing example that the profit deemed 
to be attributable to Australian sources in respect of the sales in 
Ruritania, viz., £2,000, was calculated without any reference to 
the actual profit finally made on the sales of the goods. Such actual 
profit may have been £6,000. Again, a loss of £1,000 may have 
been ultimately sustained. To calculate the Australian proportion 
of profit by using the above information only, without any regard 
to the actual profit made at the final stage, was pointed out in 
Hillsdon Watts’ case not to be correct. “Thus, the Commissioner 
must apportion the actual profit as best he can, so as to attribute 
a proper proportion of it to a source in New South Wales. When 
the Comrhissioner does this, he should not, in my opinion, estimate 
hypothetical profits at any stage independently of the actual profit 
at the final stage. He should take the actual profit as his basis, and 
assign some portion of it to a source in New South Wales. It is 
doubtless the case, as a general rule, that the treatment or packing 
of goods in a particular manner increases the value of the goods, so 
that a profit may have been made in the treatment and packing— 
the profit being the difference between the cost of creating the 
added value and the amount of the added value. Where a business 
involves dealing with goods in this way, market prices may pro- 
vide a standard which makes it possible to estimate the net added 
value, and to regard it as income derived in the place where the 
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treatment and packing take place. But this will not always be the 
case, and it may be that no profit at all can be attributed to the 
treatment and packing. I have said that ‘a profit may have been 
made.’ I use this expression advisedly, because, if there is no 
room for the existence of such a profit in the final result, that profit 
cannot be regarded as a real profit derived from the operations of 
treating and packing. If, for example, the goods were ultimately 
sold at a loss, I conceive that it could not be contended that, never- 
theless, income had been derived from intermediate operations, such 
as growing or manufacturing or treating or packing or transport- 
ing. The question of the source from which the income comes can 
only arise if there really is taxable income (being gross income, less 
a smaller cost of producing it), which is available for theoretical 
distribution among various sources. If there is no such income in 
the final result, no question arises as to the derivation of portions 
thereof. Thus, in my opinion, an unrealised profit at one stage of 
a series of operations, which operations culminate in sale, is, in the 
strict sense, never in itself taxable as income. It is easy to imagine 
a case where, at the time of despatch from Australia, goods appear 
to include an unrealised profit, but where they are ultimately lost or 
destroyed or sold at a loss. In such a case, any hypothetical profit 
is also destroyed, because it can come into real existence only as 
part of an actual profit which enters into taxable income” (per 
Latham C.J.). 
All Factors Must be Taken Into Consideration 

Where an Act contains an express provision calling for appor- 
tionment, such as S. 16C, now S. 42, of the Commonwealth Act, 
or S. 28 (1), now S. 45, of the New South Wales Act, such appor- 
tionment must be made where the transactions involve operations 
which go beyond the boundaries of Australia. “The purpose of 
S. 28 (1) appears to me to be to place within the determination of 
the Commissioner, subject to the Court of Review, the apportion- 
ment of profits contained in moneys recovered as the result of 
operations not absolutely confined to the State, whether or not, 
apart from that sub-section, it would be possible to dissect the 
profit, and to trace part of it to an unrealised or unconverted profit 
obtained in one territory, while other parts were attributable to 
operations in another territory” (per Dixon J.). 

It must not be assumed, therefore, that no such apportionment 
can be made because there is no added value existing in the goods 
at the time of exploitation, i.e., beyond the cost of production. For 
example, it has been recently reported in the press that an enter- 
prising gentleman intends to breed frogs in Australia for human 
consumption. Assuming there to be no market for these in Aus- 
tralia, but that a profitable market exists in France and elsewhere, 
an apportionment of the actual profit must, nevertheless, be made 
under S. 42 of the present Commonwealth Act. Further, each 
operation of production, distribution, etc., which gives rise to the 
actual profit, must be taken into consideration, however relatively 
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insignificant it may be. “The transactions of the company in Kentia 
palm seed involve operations which go beyond the boundaries of 
New South Wales. The sale terminating abroad in the presenta- 
tion of the shipping documents, and the receipt by the collecting 
bank of the money, are parts of the transaction as essential as the 
purchase, packing and shipment of the seed in Sydney” (per 
Dixon J.). “The significance of the company’s presentation abroad 
of the shipping documents, and of its receipt of payment abroad, 
cannot be ignored, and some part of the income had a foreign 
source. It is true that, in the typical instance of approved cus- 
tomers abroad, the relative importance of the transactions abroad 
may not be great, and this aspect was sufficiently emphasised in 
the practical conclusions drawn by Jordan C.J. and Maxwell J. 
But such conclusions go rather to the proportion than the existence 
of sources abroad, and, no doubt, will be borne in mind when the 
time comes to apportion the income between New South Wales 
and abroad” (per Evatt J.). 

The apportionment of profit “depends upon business judgment 
and experience, applied to the facts of the particular case, the nature 
of the business, and the mode in which it is actually carried on” (per 
Starke J. in Berger's case, ante. In the absence of a specific provi- 
sion to that effect, no fixed rule or formula of apportionment is 
possible. The problem is entirely one of fact, and each case will 
have to be dealt with on its own merits. The Commissioner “must 
apportion the actual profit as best he can, so as to attribute a proper 
proportion of it to a source in” Australia (per Latham C.J., in 
Hillsdon Watts’ case, ante. 

In the interests of simplicity, an attempt may be made to enact 
some formula for arriving at the profits subject to Commonwealth 
income tax, as has been done by the States in the case of inter- 
state transactions. In this connection the writer had the pleasure 
of meeting Professor Haig, of Columbia University, during his 
recent visit to Australia. The problem of apportionment is a 
much graver one in the United States than it is with us, and various 
formulae have been devised to cope with the situation. For 
example, there is the Massachusetts formula, whereby the final 
profit is allocated in three equal parts to assets, payroll, and sales. 
This seems to allocate a rather undue proportion of the profit to 
the State of manufacture. A more equitable formula seems to be 
that adopted for apportioning the profit in respect of transactions 
between the United States and its dependencies, whereby the profit 
is apportioned on the basis of the expenditure in purchases, pay- 
roll, and sales which occurs in and out of the United States. 


UNEMPLOYMENT TAX 
BURDEN IN NEw SoutH WALES DOUBLE THAT OF VICTORIA 


The Victorian Government announced recently that it intended to 
reduce the rates of unemployment relief tax by 20 per cent. 
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Mr. John M. White, secretary of the Taxpayers’ Association of 
New South Wales, has prepared the following table to show the dis- 
parity, which the new rates would aggravate, between the amounts 
paid at present in this form of taxation in New South Wales and 
Victoria : 

Tax in Tax in 
Income. Victoria. N.S.W. 
£ s €&s 
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Victoria, said Mr. White, had steadily reduced taxation as con- 
ditions improved. In New South Wales, on the other hand, the 
biggest amount since the imposition of the unemployment relief tax 
— £6,801,899—was paid in 1936-37. In 1935-36 the amount paid 
in unemployment relief tax in New South Wales had been 
£6,190,292, which represented 38 per cent. of the total tax revenue 
from all sources. In Victoria, the tax in that year had been 


£ 1,979,153. 

At present, he added, unemployment relief tax represented an 
imposition per head of population of £1/1/6 in Victoria, com- 
pared with £2/6/7 in New South Wales. Thus, taxpayers in New 
South Wales carried double the burden of those in Victoria.— 
Sydney Morning Herald, July 22, 1937. 


TOOTH & CO. LTD. 
CENTENARY Bonus 


During income year ended June 30, 1936, Tooth & Co. Limited 
paid a dividend of 10 per cent., and also 24 per cent. Special Cen- 
tenary Bonus in cash. The Centenary Bonus, which was paid out 
of pre-war profits and interest from Australian Consolidated 
Inscribed Stock, carries certain exemptions under the Common- 
wealth and New South Wales Acts. Many shareholders, however, 
included the total amount received from Tooth & Co. Ltd. in their 
1935-36 returns without distinguishing the bonus. Where the 
Department has assessed the whole amount returned as consisting 
of the 10 per cent. dividend, the taxpayer affected should make 
application for a refund of the tax overpaid, notwithstanding that 
the period within which objections may be lodged has lapsed. 
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LAND TAX APPEAL 


Dymock’s Book Arcade Ltd. appealed to the High Court against 
its Commonwealth Land Tax assessments in respect of the unim- 
proved capital value of lands held at June 30, 1933, 1934, and 1935. 
McTiernan J. allowed the company’s appeal, with costs. 





CONSIDERATION NOT RECEIVED IN CASH 
TAXATION OF BUILDERS 


Two important cases affecting builders have been decided by the 
House of Lords. 

In John Emery & Sons v. I.R. Coms. (1936) (20 Tax. Cas. 
213), when the builders sold a house they received payment partly 
in cash and partly in the form of a ground annual or perpetual 
annuity issuing out of the land. The ground annuals were realis- 
able securities, and there were dealings in them in the market. Held, 
that the cash market value of the ground annuals, though unrealised, 
was to be regarded as part of the taxpayer’s trading profits. 

The point at issue in Harrison v. John Cronk & Sons Ltd. (14 
A.T.C. 434) may be best illustrated by taking one of the concrete 
examples which was before the Court. The purchase price of one 
of the houses sold was £625. Of this sum, only £35 was found, 
and paid directly by the purchaser to the builder. As regards the 
balance of £590 outstanding, the ordinary amount which the build- 
ing society would advance was £495; but a tripartite arrangement 
was entered into between the builders, the purchaser, and the 
building society, whereby the society was to pay, in addition, the 
excess of £95 on the terms that the builders guaranteed the repay- 
ment of this amount, and, by way of further security, deposited a 
proportion of the amount guaranteed, which in this case amounted 
to £31/13/4. The transaction was then completed by the building 
society giving the builders a cheque for the net sum of £558/6/8, 
representing the difference between £590, the amount advanced 
to the purchaser, and £31/13/4, the amount of the deposit. It is 
to be observed, however, that the builders were credited in the books 
of the building society with the amount actually deposited, viz., 
£31/13/4. Held, that the whole sum could not be regarded as 
having been received. The present value of the credit, subject to 
the contingent liability in the event of default being made by the 
purchaser, was to be determined, if possible, on an actuarial basis, 
and such present value was to be regarded as having been received 
at the time of sale. As, however, the evidence indicated that the 
valuation on an actuarial basis was not practicable, it was decided 
that the deposit was not to be treated as a trading receipt until it 
was released to the builder. 
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PROFIT-MAKING SCHEME 


A solicitor agreed with a client, a builder, that, in consideration 
of the former himself lending, or arranging a loan of, a sum of money 
to the builder for the purpose of purchasing a property, the solicitor 
should receive, on the re-sale of the property, one-third of the 
profit, with a limit of £500. The solicitor received under this 
arrangement £500 upon the sale of the property. There was another 
isolated transaction of the same nature. Held, by the English High 
Court, that the sums received were annual profits of an income 
nature, and so were chargeable to tax (Wilson v. Mannooch (1937), 
Accountant Tax Supplement, May 22, 1937, p. 203). 

Amounts received in the above circumstances, whether the loan 
was made by the taxpayer himself, or procured by him, are clearly 
assessable under S. 26 (a) of the Commonwealth Act, and the 
corresponding provisions of the State Acts, which provide that the 
assessable income of a taxpayer shall include profit arising from 
the carrying out of any profit-making undertaking or scheme; and 
see also S. 26 (h) of the Commonwealth Act, and the corresponding 
provisions of the State Acts, which provide for the inclusion in 
assessable income of the amount of any fee or commission received 
for procuring a loan of money. 





PURCHASE OF DECEASED PARTNER’S SHARE IN 
PARTNERSHIP 

Under a partnership agreement made between the two respon- 
dents and two other persons, it was provided that, in the event of 
the death of any partner, the share of the deceased partner should 
be purchased by the surviving partners (failing agreement with 
the personal representatives of the deceased partner), for a sum 
equal to one-half of the share of profits for three years, commencing 
from the first day of the month immediately following the death of 
such partner, which would have been payable to such deceased 
partner had he continued to be a partner during the said period of 
three years. It was also provided that the auditor’s decision should 
be conclusive as to the amount payable, and that no payment on 
account of the purchase money should be required until the same 
should have been actually ascertained, unless the remaining partners 
were willing to make payments on account thereof. A partner 
having died, the surviving partners, during the first two years after 
his death, paid to his personal representatives sums equal to one- 
half of the share of profits which the deceased partner would have 
received during those two years. 

Held, that on the construction of the partnership deed the sum 
payable was a lump sum, to be paid at the end of three years, and 
that the lump sum so payable was capital, and was not a valid deduc- 
tion in computing the total incomes of the surviving partners; /.R. 
Comrs. v. Ledgard: Same v. Pyman (1937), Accountant Tax 
Supplement, May 1, 1937, p. 172. 
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PURCHASE OF BUSINESS 
CONSIDERATION PARTLY IN Form oF ANNUAL PAYMENT 


The following is a decision of the Judicial Committee of the 
Privy Council on March 12, 1937, under S. 10 (2) (ix) of the 
Indian Income Tax Act. 

Prior to the assignment hereinafter mentioned, Tata Sons Ltd. 
carried on business as managing agent of Tata Power Co. Ltd., the 
remuneration being a commission of 10 per cent. on the profits of 
Tata Power Co. Ltd. In 1926 Tata Power Co. obtained a loan 
through Tata Sons Ltd., on condition (inter alia) that the lenders 
should receive from Tata Sons Ltd. 25 per cent. of the commission 
earned by Tata Sons Ltd. under its agency. In 1929 the appellant 
company, by assignment, acquired the agency of Tata Sons Ltd., 
and Tata Power Co. Ltd., in fulfilment of its obligations under its 
agreement with Tata Sons Ltd., entered into a new agency agree- 
ment with the appellant company on the same terms as under the 
agreement with Tata Sons Ltd., and the appellant company entered 
into agreements with the lenders on the same terms as the previous 
agreement between the lenders and Tata Sons Ltd. The appellant 
company claimed to deduct the 25 per cent. commission in com- 
puting its taxable income. The Crown admitted that Tata Sons 
Ltd. were formerly entitled to claim such deduction, but contended 
that the payments of commission by the appellant company were 
made in fulfilment of the terms of the assignment, and not for the 
purpose of earning profits. 

Held, that the obligation to make these payments was under- 
taken by the appellant company in consideration of its acquisition 
of the right and opportunity to earn profits, that is, of the right to 
conduct the business, and not for the purpose of producing profits 
in the conduct of the business, and, therefore, the payments could 
not be claimed as a deduction—Tata Hydro-Electric Agencies Ltd. 
(Bombay) v. I.R. Comr., Bombay Presidency and Aden.—The 
Accountant Tax Supplement, April 17, 1937, p. 144. 





Curiosities in Income Tax 
By C. S. Eppes, A.F.1.A. 


Matters hitherto dealt with in the Taxation Section of The Aus- 
tralian Accountant have, in the main, dealt with the application of 
the taxation laws to what might be termed every-day transactions, 
and the discussions have, no doubt, been of invaluable assistance 
to the practitioner and the prospective examinee. However, it is 
in transactions and circumstances out of the ordinary that very 
often a deeper meaning is found in the provisions of the Acts than 
the generally accepted interpretation, and sometimes anomalies are 
exposed by an unusual transaction. 

The following are illustrations of points which have recently 
come under notice: 
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New South Wales State Income Tax—Sale of Rights 


Through a misunderstanding between a taxpayer and his attor- 
ney, the latter sold certain rights held by his principal to take up 
shares in a company. 

Upon discovery of the error, rights were purchased by the tax- 
payer at the same price as that obtained for those sold, so that, as a 
shareholder, the taxpayer’s position was unaltered. Nevertheless, 
as a taxpayer, he has, by the transaction, incurred a liability under 
Section 112 of the New South Wales Income Tax (Management) 
Act for income tax upon the amount derived by him from the sale 
of the rights. 


New South Wales State Income Tax—Dividends 


There is, apparently, a more or less general impression that in an 
assessment for New South Wales income tax, dividends will be 
excluded by the Commissioner unless the taxable income exceeds 
£1,500 or thereabouts. 

This view is, no doubt, due to the Departmental method of 
applying the rebate provisions contained in Section 55, where the 
proviso to Sub-section (1) comes into operation. 





Pe 


Where, however, the rebate provisions do not apply, as in the eg 


following example, dividends are not excluded from the assessment, 
even though the taxable income is considerably less than £1,500. 


Example: Mtge. Int. Dividends. — Total. 
£ £ £ 
Assessable income .. .. .. .. 300 100 400 


Allowable deductions— 
Interest on money borrowed 
to acquire shares from 


which dividends received — 110 110 
“3002 — 10 290 

Statutory exemption .. .. .. as var ae. joo. oe 
eae ae ee ee ee 45 


New South Wales Income Tax—Casual Profits 


For New South Wales State income tax purposes, dividends and 
“casual profits” are assessable income. 

On November 30, 1935, A bought 1,000 £1 6 per cent. prefer- 
ence shares in a company which pays dividends annually on October 
31, the cost price being £1,005. 

On October 30, 1936, A sold the shares, cum-dividend, for 
£ 1,060. 

The casual profit on which A is assessable is £55, and the 
purchaser of the shares is assessable on the dividend received by 
him on October 31, 1936, £60. 
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Income tax is, therefore, payable on incomes totalling £115, 
although the only real income of the year arising from the shares 
is the dividend of £60. 


Year of Income 


A manager of a company, in addition to a fixed salary, was 
entitled to a bonus on the result of the company’s operations each 
month. The bonus was invariably drawn by the manager within 
seven days of the close of each month. 

Several years ago, at the annual audit of the company’s accounts, 
it was discovered that during the previous year the monthly profits 
of the company had been incorrectly calculated, and that the man- 
ager was entitled to a further considerable sum as bonus for the 
year in question. The amount was credited to the manager’s 
account in the company’s books, but he was not informed of the 
facts, and, consequently, did not draw the additional bonus. 

During the year ended June 30, 1936, the manager for the first 
time became aware of the amount due to him, and promptly col- 
lected it. 

The question arises as to the income year in which the amount is 
assessable income of the manager. 

It is clear that it is assessable income of the year ended June 30, 
1936, as it was derived, i.e., “got,” “obtained,” or “acquired” in 
that year, and was not income deemed under Section 19 of the 
Commonwealth Income Tax Assessment Act, 1922-1934, or Section 
8 (4) of the New South Wales Income Tax (Management) Act 
1928, to have been derived when credited to his account in the 
company’s books. 

If the company, when crediting the manager’s account with the 
additional bonus, deducted and paid to the Commissioner unem- 
ployment relief tax (now wages tax) thereon at the rate then 
applicable an excessive deduction was made as a lower rate of 
wages tax was payable in 1936. 

Although the wages tax would have been paid to the Commis- 
sioner several years ago, the manager is entitled (under S. 72), in 
his assessment for 1936 Commonwealth income tax, to the deduction 
of the wages tax paid by him (by deduction) during the year ended 


June 30, 1936. 


Case. 
Income Capitalised 
Summary of facts: 


Amount advanced on mortgage .. .. .. .. .. £3,000 
Interest arrears at June 1, 1937 .. .. .. .. .. 500 
Municipal rates unpaid at June 1, 1937 .. .. 100 
On June 1, 1937, the mortgagee pays to the 
mortgagor .. .. 800 


and takes over the secured property and pays 
the arrears of rates. From then the mortgagee 
has occupied the property as his residence. 
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It will probably be difficult to convince the mortgagee that he § 


has derived any assessable income from the transaction. 


The former mortgagee will contend that he has not received § 


anything from the investment for several years, but on the other 
hand has paid out a further £900 to secure his original capital of 
£ 3,000. 

The Commissioners of Taxation will certainly have other views 
of the matter and will no doubt reply: “Oh, no! What you really 
paid to acquire the property in addition to the £3,000 originally 
advanced was £1,400, out of which you retained £500 to pay 
the interest due to you, or, in other words, the amount owing for 
interest was capitalised by you and, under S. 19 of the Common- 
wealth Act and S. 12 of the New South Wales Act, is deemed 


to be income derived by you. We will accordingly assess you on | 
the £500, but for Commonwealth purposes will allow you a deduc- & 
tion of the £100 paid by you for arrears of municipal rates as | 
having become the owner of the land you became personally liable J 


for such payment.” 


Case. 

X has a 6% mortgage investment of £4,800, the quarterly 
interest on which is received regularly. 

Requiring money for private purposes, X borrowed £3,200 at 
the same rate of interest on the security of the mortgage. 

Each quarter, upon receipt of interest £72, X draws a cheque 
for £48 to pay the interest due by him. 

The net result is that X is in receipt of £96 per annum, but he 
is liable for income taxes on £288. 

X’s taxable income exceeds £4,000, so that by reason of his 
retention of the investment the income taxes—Commonwealth, 
State and Special—which he is called upon to pay in New South 
Wales on the £192 interest which he pays away exceed the £96 
interest which he retains. 








The Averaging Provisions of the Federal Income 
Tax Assessment Act: An Unexpected Anomaly 
By R. S. TuRNER, A.I1.C.A. 


The provisions of the Federal law which have, during the past § 
fifteen years, enacted that a taxpayer’s income is to be taxed at a § 
rate applicable to his average income for a period which, normally, @ 


is five years, are to have general application for the last time in 
assessments of the income of the year ended June 30, 1937. In 
subsequent years’ assessments, the provisions apply only to income 
derived by a primary producer. The Royal Commission on Taxa- 
tion recommended that the operation of the averaging provisions 
should be restricted to primary producers. The Commonwealth 
Government, however, did not immediately adopt this practice, as 
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t he it was realized that during the depression taxpayers were disad- 
vantaged by the averaging while incomes were diminishing, and 
ived B} that there should therefore be a period in which a compensating 
ther advantage should be allowed, i.e., when taxpayers would be assessed 
al of at rates based on an average income which would be lower than 
their actual income of the year. 
iews Section 157 enacts that in assessments based on the income of 
eally HB the year ended June 30, 1938—or a substituted accounting period— 
rally et seq., the averaging provisions shall not apply except in respect 
pay § of income derived by a “primary producer,” which is defined to 
for §} mean a person who carries on in Australia a business of primary 
non- §§ production. “Primary production” is defined in Section 6 as mean- 
med §§ ing “production resulting directly from the cultivation of land or 
1 on M the maintenance of animals or poultry for the purposes of selling 
duc- §} them or their bodily produce, including natural increase, and 
Sas HM} includes the manufacture of dairy produce by the person who 
iable §} produced the raw material used in that manufacture.” Section 157 


(3) provides that a beneficiary in a trust estate who is presently 
entitled to any part of the income of the estate shall be deemed to 
be carrying on the business of the trustees, and the whole of the 
® beneficiary's income then becomes subject to the averaging pro- 


Been 


terly 


. 





_. visions. The Royal Commission’s recommendation was that the 

0 at ™ averaging system should be confined to assessments of primary 

= producers who ordinarily carry on primary production as their 

eque © sole or main business. It will be observed that the present Act 
= has a wider application. 

it he 2 There is one class of taxpayer, however, whose incomes may be 

.,.. I subjected to considerable fluctuations, but for whom no provision 

' his : has been made. This is the shareholder of a primary producing 

alth, = company. Whilst, no doubt, a good argument can be advanced for 

a applying the averaging provisions to such a taxpayer, a worse 


example of what may be termed unintentional injustice exists in 
the case of assessments made against primary producing private 
companies where an insufficient distribution has been made. 


PRIVATE COMPANIES’ SPECIAL ASSESSMENTS UNDER SECTION 104 





: Throughout Australia, there are undoubtedly many primary 
= producing companies—particularly pastoral companies—which, in 
= the near future, will be receiving Section 104 assessments, because 
insufficient distributions have been made to shareholders out of 
their taxable incomes. In many cases, the making of any distri- 


past § 
at a s 
ally, ¢ bution would be almost impossible legally, or financially, because: 
e in © 
In & (1) A substantial debit balance exists in Profit and Loss 


ome & Account, representing the accumulated losses of earlier 
axa- years which have not yet been recouped out of recent 
ions © profits—yet because of the limited statutory period for 
-alth © carrying forward losses, the company is now showing a 


e, as taxable income; or 
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(2) the liabilities of the Company occasioned by borrowing to 9 
help to pay working expenses in years of drought, and while § 


very low prices prevailed for stock and wool, mate it impos- @ 
sible for the directors to borrow more money to pay divi- 





dends. 


It is not my intention to offer any criticism of the fact that ne 
Section 104 assessments will be issued in such cases, but I merely § 
wish to point out an anomaly which, as the law now stands, appears § 
certain to arise. A hypothetical example will perhaps illustrate the J 


position clearly. 


A, a pastoralist, several years ago, incorporated his business & 
into a private limited company in which he owns all the shares, & 
except for nominal shareholdings to comply with statutory require- 
ments. By reason of adverse seasonal conditions, and low prices 


for primary products, a substantial debit balance exists in Profit 
and Loss Account. The results of recent years adjusted in accor- 
dance with the provisions of the Federal Act are as follow: 


Loss Profit 
er 
Me lo and als ae. tgs 10,000 
SMEAR; gh. es. Oa: Re Se 8,000 
re ee 6,000 
BN See es et 1,000 
Sa ee ee £ 1,000 
NS fe ST ey 1,000 
Bis 2h. ee die ox on 7,000 
BE te ee eee oe: ai 12,000 
1938 .. 12,600 


No dividend has been paid to shareholders since 1926. 


By reason of the provisions of Section 80, which enable losses 


to be recouped out of profits of the subsequent four years, the 
company has no taxable income for the years prior to the year 
ended June 30, 1937. For the year ended June 30, 1937, the com- 
pany has a taxable income of £12,000, and in addition to paying 
the ordinary Federal tax at a rate of 1/- per £, the company will 
receive an additional assessment under Section 104 calculated as 
under : 


Weseble fgcome .. ..... 4.5: i... .. EERO 

Less Federal Income Tax paid .. .. Nil 

“Distributable Income” .. .. .. .. .. £12,000 

“Sufficient Distribution” (two-thirds) .. £8,000 
ASSESSMENT 


A is the only shareholder, and his actual taxable income is 
£1,000, the whole of which consists of dividends. His taxable 
income in each of the previous four years was £1,000. 

















AUG. = 1937 THE AUSTRALIAN ACCOUNTANT 



































ng to 2 A’s Ordinary Assessment 
while Pe Average Taxable Income .. .. .. .. .. .. £1,000 
npos- 1,000 ES as epg aS ae Es ee 13-5d. 
divi- &% 1,000 BE 4c ss Sere i 
= 1,000 Less Rebates on Dividends... ...... 50 0 0 
that 1000 ow 
erely 1,000 ge eee ee 
pears 
e the & 5)5,000 
iness («1,000 
ares, § A’s pro forma Assessment, including the £8,000 “notional” 
uire- Pi distribution : 
rices BH Average Taxable Income .. nae ae £9,000 
-roft & 1,000 Rate of Tax - £2 600) ae: 31-185d. 
ccor- 1,000 .- See ass Se 2S So 
5; 1,000 Less Rebates on ‘Dividends : ees 450 0 O 
1,000 
9,000 ecient 
- ERA ee ee £719 8 9 
5) 13,000 2 
2,600 
The company’s additional tax under Section 104 will therefore 
be: 
£719 8 9 
ee 6 5 0 
_ £713 3 9 
the aR gE ae 
rear For the year ending June 30, 1938, the company will again be 
om- liable to additional tax under Section 104. But in calculating that 
ing tax, it will be observed that a very important factor is whether or 
will @ not A is a primary producer. If he is not, the averaging provisions 


as f Will not apply in the pro forma assessment. The effect of this 
© distinction is as follows: 


(a) If Aisa primary producer, the additional tax in the assess- 
a ment for the year ending June 30, 1938, will be the same as 
z= has been calculated above for the preceding year, viz., 

= £713/3/9. 
: (b) If A is not a primary producer, the tax will be calculated 

as under: 

Company’s Taxable Income .. .. .. .. .. £12,600 
Deduct Federal Income Tax paid .. .. .. 600 
is & “Distributable Income” .. .. .. .. .. .. £12,000 


ble 
“Sufficient Distribution” (two-thirds) .. .. £8,000 
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A’s pro forma assessment: 








Pi 
7 

; 
Ss 


Be 
. 


eee ES og a ae AS Ae vs £1,000 § 
Add Notional Distribution .. .. .. .. . 8,000 
£9,000 
TE a se BO a i a id 65-201d. 
Sar ee er 
Less Rebates on Dividends .. .. .. .. 450 0 0 
£1995 0 9 
Deduct tax paid in A’s normal Assessment 6 5 0 











Section 104 Tax payable by Company .. £1,988 15 9 


(Note.—In the foregoing calculations, the rates of tax in force 
for the financial year 1936-37 have been used.) 

A glance at the results disclosed in examples (a) and (b) above 
reveals the true position. In the case of this company, if its sole 
shareholder is not a primary producer, for the financial year 
1938-39, it is required to pay £1,275 more than would be the 
case if he were the owner of, say a hundred sheep! This is truly 
an anomalous position, and it can scarcely be argued that Parlia- 
ment intentionally imposed on companies a tax the quantum of 
which fell to be determined or influenced so largely by the avoca- 
tions of the shareholders. 

If the anomaly is unintentional, what is the remedy? Alternative 
forms of amendments to the existing law which suggest themselves 
are: 

(1) To extend the scope of the averaging provisions so that 


they apply to incomes of any person who is a shareholder fy 
of a company which is a “primary producer” as defined in J 


Section 157 (2). 

(2) To extend the provisions to cover shareholders of private 
companies which are “primary producers.” 

(3) To provide in Section 104 that, in calculating the tax payable 
by a company which has not made a sufficient distribution 
of its income, if the company carries on a business of 
primary production, for the purposes of Section 104 only, 
the shareholders of the company shall be deemed to be 
primary producers. 

In considering these possible amendments, it must be remem- 
bered that the present scheme of the Act is that, where the averag- 
ing provisions will continue to apply, the taxpayer’s total income, 
and not merely the income from primary production, is brought 
into the calculation of the average. It may be considered that 
(1) above goes farther than is necessary to remove the majority 
of the anomalies which can arise under the existing legislation. 
The second suggestion would probably prove quite satisfactory. 
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Its advantages are: 


(a) It would prevent inflicting hardship on a taxpayer who 
receives dividends spasmodically from a primary producing 
company—i.e., large dividends in good seasons, and little 
or nothing in bad years. Without such alteration, the tax- 
payer would be disadvantaged by the high rate of tax in 
abnormal years. 

(b) It would overcome the inequity which, as has been demon- 
strated, can otherwise arise when primary producing com- 
panies are assessed to additional tax by reason of an insuffi- 
cient distribution of income. 

(c) The restriction of the amendment to shareholders of private 
companies would probably cause rare inequities, if any. In 
South Australia, there are comparatively few primary pro- 
ducing companies which are not “private companies” within 
the meaning of the Federal Act. Furthermore, the “public” 
companies more frequently pay steady dividends and there 
is less need to protect their shareholders from abnormal 
fluctuations in their rates of tax over a period of several 
years than is the case with members of private companies. 
The position is probably similar in most States of the 
Commonwealth. 


The third proposal would remove the difficulties existing at 
present in so far as the Section 104 assessments are affected. How- 
ever, there would remain the case of the taxpayer mentioned in 
(a) above. It appears to be desirable to give relief to both classes 
of taxpayers. 

By reason of the fact that the restricted application of the 
averaging provisions will only become operative in assessments for 
the financial year 1938-39, and subsequent years, no taxpayer has 
suffered by reason of the anomalies which apparently exist in the 
Federal Act at present. It would nevertheless seem desirable that 
an attempt be made before 1938 to secure the necessary amend- 
ment to the Act, and it is possible that a suitable occasion may 
present itself when taxation measures are being considered by the 
Legislature in the near future. 


The Question Box 


FINES AND SUMMONSES 
Question: 
A. F. P. Tully (Q.) asks: 
Are the following fines and summonses deductible ?: 
1. Business man fined for trading after hours. 
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Summonses for non-payment of Queensland and Federal J 
income taxes and sales tax, also prosecutions under these 
Acts for false returns. 

3. Fines for conducting gambling school and S.P. shop. 


Answer: 

I am of opinion, no. The following are two English decisions on 
the subject : 

A company was sued for a penalty for breach of certain orders 
and proclamations relating to the requirements of the Board of 
Customs and Excise with respect to a consignment of oil shipped 
by the company to Norway. The action was settled by consent on 
the agreement of the company to pay a mitigated penalty of £2,000, 
such sum to cover the costs of the Crown, and on all imputations as 
to the company’s moral culpability being withdrawn, and judgment 
was entered for the Crown accordingly. In defending the pro- 
ceedings, the company incurred legal costs amounting to 
£560/18/10. Held, that the mitigated penalty and costs were not 
a loss connected with and arising out of the company’s trade, and 
that they were, therefore, not deductible in arriving at the profits 
of the company’s trade (J.R. Comrs. v. E. C. Warnes & Co. Ltd. 
(1919), 12 Tax Cas. 227). 

A company was sued for penalties under the Customs (War 
Powers) Act 1915, in respect of alleged infringements of that 
Act in the course of their trade. The actions were settled by con- 
sent on the company’s agreeing to pay a compromise penalty of 
£3,000, without costs, upon terms that the record was withdrawn. 
The company incurred legal costs amounting to £1,074/12/7 in 
respect of the proceedings. Held, that the mitigated penalty and 
costs were not admissible deductions in arriving at the profits of the 
company’s trade (/.R. Comrs. v. Alexander Von Glehn & Co. Ltd. & 
(1919-20), 12 Tax. Cas. 232). A fine imposed upon a company 
for a breach of the law is not a loss connected with the business; it 
is an imposition upon the company personally (ibid., at p. 238). 

The above decisions are distinguishable from a loss in trading 
such as that incurred by the taxpayer in The Herald and Weekly 
Times Ltd. v. F.C. of T. (1932), 48 C.L.R. 113, on the ground 
that the penalty is imposed as a punishment of the offender, con- 
sidered as a responsible person, owing obedience to the law. Its 
nature severs it from the expenses of trading. It is inflicted on 
the offender as a personal deterrent, and is not incurred by him 
in his character of trader. See the judgment of Gavan Duffy C.J. 
and Dixon J. in The Herald and W eekly Times case, at p. 120. 

Lord Sterndale M.R. (in Von Glehn’s case, supra) said, at p. 
238: “It is perhaps a little difficult to put the distinction into very J 
exact language, but there seems to me to be a difference between a § 
commercial loss in trading and a penalty imposed upon a person or § 
a company for a breach of the law which they have committed in § 
that trading.” 4 
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QUEENSLAND STATE TAXATION OF NON- 
RESIDENTS 


A Queensland correspondent writes : 


“Attention is drawn to Section 29, Sub-section (28) (a) and 
(b) of the Queensland State Income Tax Assessment Act of 1936. 
Rather strangely, under this sub-section, income due to a beneficiary 
in an estate earning income in Queensland, where such beneficiary 
is resident in the Commonwealth, but non-resident in Queensland, 
is liable to tax, without any deduction, under Section 29, Sub- 
section (28) (1) of the said Act, i.e., the Statutory Exemption ; 
whereas a non-resident of Queensland, resident outside of the Com- 
monwealth, obtains the benefit of this last-mentioned sub-section. 
Naturally, these provisions do not only refer to estate beneficiaries, 
but to all non-residents earning income in Queensland. 

“Recently, in an official capacity, I had occasion to deduct income 
tax, 10/- (as per assessment received from the Commissioner of 
Taxes), from an income of £1, some odd shillings, payable to a 
resident of New South Wales. In similar circumstances, moneys 
have been paid to residents of New Zealand, China, Italy and 
Britain, without deduction of this tax. 

“I am not aware of any reason given by the recent Commission 
on Taxation, or by politicians, and since any reasonable person 
would expect preference to Australians, I would greatly appre- 
ciate your advice as to the accepted reasons for this seeming 
anomaly.” 

Comments.—The following is a possible explanation of the 
apparent anomaly: During the passage of the Commonwealth Bill 
it was decided to extend the exemption to non-residents of Aus- 
tralia. Under the State Acts, broadly, a person receives the statu- 
tory exemption in the State in which he is domiciled, but unifor- 
mity has not been achieved. For example, under the New 
South Wales Act, a person domiciled in that State receives a 
statutory exemption of £250, less £1 for every £8 by which the 
net income exceeds £250. Persons not domiciled in New South 
Wales (whether within or without Australia) received a statutory 
exemption of £50, less £1 in £8. These allowances are the same 
as under the previous Acts, except that “domicile” has been sub- 
stituted for residence. The allowances under the Victorian Act 
are on the same lines as those in New South Wales, the maximum 
allowance for persons domiciled in Victoria being £200, and for 
persons not so domiciled £50. In Queensland, however, the 
statutory exemption is allowed to persons domiciled in Queens- 
land, the Northern Territory, and outside Australia. Queensland 
has, therefore, followed the Commonwealth in allowing the full 
statutory exemption to persons domiciled outside Australia. It 
does not allow the deduction, however, to perscns domiciled in other 
States, on the ground that they receive the statutory exemption 
under the Act of the State in which they are domiciled. 
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Bankruptcy Section 
Edited by A. H. OuTHWaITE, F.C.A. (AUST.) 


THE INVOLVED AFFAIRS OF LUCY BEECH—SHARES 
IN NAMES OF OTHER PARTIES—DECLARED TO BE 
PART OF THE BANKRUPT ESTATE—LOANS AND 
SHARE TRANSACTIONS NOT BONA FIDE—‘* MERE 
PRETENCES ”—COMPANIES BILL 1937 


The somewhat complicated affairs of Lucy Beech, formerly 
known to the milling and baking trades as the lady litigant, form 
a good illustration of the length to which the Bankruptcy Court 
will go to set aside transactions which, on the face of them, are 
genuine, but in effect amount to dispersal of a bankrupt’s property 
prior to sequestration so as to defeat creditors of the estate. 

The bankrupt had for many years been as a thorn in the sides 
of the flour milling and baking trades, and finally indulged in 
lengthy and expensive litigation against all and sundry in the § 
trades alleging conspiracy, defamation and whatnot. The disas- 
trous outcome resulted in sequestration of her estate for non- 
payment of costs. Meantime, the bankrupt and her uncle, one 
John Seward, who had for many years been associated with her 
in business, and was an undischarged insolvent under the Victorian 
Insolvency Act, set about purchasing a flour milling plant to over- 
come the difficulty in obtaining supplies from the hostile millers. 
Seward procured his certificate, a company was formed called 
Lucy Beech Millers and Bakers Pty. Ltd., and the milling plant 
was duly imported and paid for. When Beech’s estate was seques- 
trated it was found that the only interest she had in the company 
was one share, whereas Uncle John had 1,500 shares and was 
creditor of the company for £450, representing the sale of another 
500 shares in his name to one McCullagh, a genuine buyer who 
had stipulated that his purchase money should be lent to the com- 
pany to assist it financially. This state of affairs was too much for 
the creditors, and a thorough investigation of a whole series of 
friendly monetary and share transactions between Lucy, Uncle 
John and Cousin Harry resulted in a declaration by the Court that 
all shares in the company, except those standing in the name of 
McCullagh, together with the company’s debt of £450, belonged 
to Lucy Beech’s estate and must be transferred to her trustee. The 
costs were ordered to be paid by Seward, and having failed to 
comply with the order he has again taken the count, his estate having 
been compulsorily sequestrated upon the petition of the trustee of 
his niece’s estate. 

The case is a record of glaring attempt to conceal the true owner- 
ship of property by means of intervention of a proprietary company. 
The methods adopted are illustrated by the following extracts from 
the Judgment : 

“On March 9, 1936, an agreement under seal was made between John 
Seward, describing himself as a flour miller, and the ‘vendor’ and Harry 
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Seward, describing himself as a trustee for the company hereinafter men- 
tioned. It recited: ‘Whereas the vendor has for some time past carried on 
the business of manufacturer, importer, exporter and distributor of flour, 
grain, cereals and cereal products and the manufacture of bread and cereal 
products, and Whereas a company to be called “Lucy Beech Millers and 

Bakers Proprietary Limited” is about to be formed. . . . and Whereas 

the nominal capital of the company is three thousand pounds (£3,000) divided 

into three thousand shares (3,000) of one pound each’. . . it was agreed 
that ‘The vendor shall sell and the company when incorporated shall pur- 

chase’. . . 

‘(a) All stock in trade of the vendor including stock on hand, stock in 
bond of customs, stock in transit and stock accruing under con- 
tracts. 

‘(b) The goodwill in so far as it relates to the carrying on of the said 
flour manufacturing, baking and manufacture of cereal products, 
distributors and agents business. . . .’ 

“‘The consideration for the sale of the assets, contracts,’ etc., was to 
be paid or satisfied by the allotment by the company to the vendor or his 
nominee or nominees of two thousand fully-paid shares of one pound each 
in the company. This document obviously contained false recitals and state- 
ments. The vendor had not carried on business as a manufacturer, etc. 
He had no stock on hand, in bond of customs, in transit, or accruing under 
contracts. He had no goodwill in any flour milling or bakery business. 
He admits so in his evidence. Lucy Beech gave similar evidence. John 
Seward says that the mention of goodwill was a clerical error. The com- 
pany’s ledger entries show that the goodwill was the goodwill of Lucy 
Beech’s business. This document was drawn up and witnessed by James 
Abberton, and he knew of the false statements contained therein. Abberton 
received no instructions, he says, ‘to put “goodwill” into the agreement.’ 
It was his own phraseology right through. 

“On March 20, 1936, an agreement was made between Harry Seward 
(that is the son), called the vendor, and the Lucy Beech Millers and Bakers 
Pty. Ltd., called the purchaser, reciting that the vendor had plant, tools 
and utensils suitable for the manufacture of flour and other goods and thereby 
agreed that ‘The vendor shall sell and the purchaser shall purchase all flour 
miller’s plant, tools and utensils owned by the vendor. . . . The considera- 
tion for the sale of such assets . . . shall be paid and satisfied by the 
allotment by the purchaser to the vendor of one hundred and fifty fully-paid- 
up shares of one pound each in the ordinary capital of the abovenamed 
company.’ This document was also drawn up by James Abberton and 
signed by Harry Seward, the vendor, by John Seward and Lucy Beech, as 
directors, and by James Abberton as acting secretary. All these signatories 
to this document knew that the document was a falsity.” 


The new Companies Bill now before the Victorian Parliament 
has provisions for notice of intention to register proprietary com- 
panies and for caveat by a creditor who objects, and though there 
are objections to these provisions from the point of view of those 
desiring to register bona fide genuine concerns, there is a good deal 
to be said from the point of view that the provisions may serve at 
least as a deterrent to the sort of arrangement referred to in this 
case. 


PROOF OF DEBT—MUTUAL DEALINGS—SET-OFF 
PROVISIONS—NOT APPLICABLE TO PROOFS 
UNDER DEEDS OF ARRANGEMENT 


His Honour Mr. Justice Gavan Duffy recently delivered one of 
those breath-taking decisions in which the Courts interpret the 
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Act after a fashion calculated to shatter the nerves of those accus- 
tomed to administer it according to its apparent meaning. Admit- 
tedly, the correct interpretation of such a legislative hotchpot as 
the Bankruptcy Act is, for a layman, largely a matter of guess- J 
work, but in this particular instance its meaning had always been 
considered sufficiently clear until His Honour’s decision showed 
us how deceptive an appearance can be. 

The case (Fosbery v. Burdekin, 1937 Argus Law Reports, p. 
336) was one in which a lender had advanced money to a debtor 
upon security of documents which were held to be assignments of 
book debts and which, being unregistered, had no validity. The 
debtor subsequently executed a deed of arrangement under Part 
XII and the trustee of the deed sought to recover from the lender 
moneys which had been paid to her by the book debtors. The basis 
of the trustee’s claim was that, as the assignment of the book debts 
to the lender was invalid, the debts were not properly paid to the 
lender, and that she had no right to receive, or, having received, 
to retain the moneys so paid. The lender’s reply was that even 
if the assignment of the debts was bad (as it was held to be by 
the Judgment), she was a creditor of the debtor for a much larger § 
amount than the total amount of debts paid to her, and that she & 
was entitled under Section 82 to set-off her liability to refund that § 
amount against the debtor’s liability to her, and to prove in the § 
estate for the difference. It was held that the provisions of Section § 
82 apply only to sequestrated estates, and not to persons proving § 
under a deed of arrangement under Part XII, and that the trustee & 
was entitled to succeed in his claim for recovery from the lender. 

The obvious hardship of the case seems to have impressed His 
Honour, as witness the following extract from the Judgment : 

“There seems no adequate reason why the same set-off should not be 
available to a debtor where there has been a deed of arrangement as where 
there has been a bankruptcy; but I am confined to the question whether it § 
is provided for by the relevant legislation. Somewhat unwillingly, I feel 
compelled to hold that it is not. Section 199 was the only one suggested as 
relevant, and on the most careful reading of that section I can find no such & 
provision. 

“The plaintiff, therefore, is entitled to succeed in this action.” 

The case is an interesting illustration of the incisive judicial 
mind being somewhat unwillingly compelled to find an interpre- 
tation entirely different from the apparently obvious. Part VI, Divi- 
sion 1 bears the heading “Proof of Debt.” In this division is 
Section 82, providing for set-off of mutual dealings “between a 
bankrupt and any person proving or claiming to prove a debt in 
the bankruptcy.” Section 199 (1) provides that the provisions 
of the Act as to (inter alia) the proof of debts shall apply to every 
deed of arrangement as fully and effectually as if a sequestration 
order had been made against the debtor. To put it shortly, Division § 
l—including the provisions of Section 82 for mutual set-off— 
relates to proofs of debt in sequestration. Section 199 provides that 
the provisions of the Act relating to proofs of debt shall apply to § 
deeds of arrangement as if a sequestration order had been made. § 
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Therefore, one would have said, as the set-off provisions of Section 
82 relate to proofs of debt, they apply to a deed of arrangement. 
But apparently one would have said wrong. 

Unfortunately, His Honour found it necessary only to decide in 
effect that Section 199 did not have its apparent meaning. As to 
what, if anything, the section does mean His Honour has left us 
guessing. 





Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.1.c.A. 


VERBAL TRANSFERS OF SHARES 


Part VIII of the New South Wales Companies Act of 1936 
deals with Share Capital and Debentures, and Division 7 of that 
Part relates to Dealings in shares and debentures. Section 175, 
which is in Division 7, reads as follows: 

175. Manner of Transfer—Notwithstanding anything in the articles of a 
company— 

(a) It shall not be lawful for the company fo register a transfer of shares 
in or debentures of the company unless a proper instrument of transfer 
has been delivered to the company; 

(b) a transfer in or to the effect of the form set out in clause eighteen 
of Table A of Schedule Two of this Act shall in all cases be regarded 
(in respect of form) as a proper instrument of transfer of shares. 

Nothing in this section shall prejudice any power of the company to 
register as shareholder or debenture holder any person to whom the right 
to any shares in or debentures of the company has been transmitted by opera- 
tion of law. 

S. 63 of the English Act of 1929, on which this provision is 
based, does not contain paragraph (b). The Queensland Act, 
S. 75, and the S.A. Act, S. 84, follow the English section. 

A new South Wales reader asks for a note on the section. 

The high rate of share transfer (stamp) duty in England—it 
rose to £1 per cent. under war conditions—induced persons 
interested in companies, particularly private companies, to seek 
a means of effecting transfers without having to pay the duty, and 
some years ago a number of English companies adopted an article 
of association authorizing the directors of the company to accept 
verbal transfers of shares. 

The highest legal authorities have long recognized that a person 
is entitled to arrange his affairs in such a manner as not to attract 
taxes, so far as he can do so within the law, and he may legitimately 
take advantage of any express terms or of any omissions that he 
can find in his favour in any taxing Act. 

By S. 62 of the English Companies Act of 1929 (adopted in all 
the States) shares are personal estate, “transferable in manner 
provided by the articles of the company.” In the second edition 
(1920) of his work on Company Law and Precedents, Mr. Arthur 
Stiebel, who was then the Registrar of the Companies (Winding- 


d 
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up) Department of the High Court of Justice in London, stated 
that “With regard to the form which transfers of shares have to 
take, this is entirely a matter for the articles; and there would 
appear to be no reason why verbal transfers should not be per- 
fectly valid, if allowed by the articles” (Vol. 1, p. 340). Accor- 
dingly, a number of private companies inserted in their articles 
a clause authorising the directors to pass verbal transfers. Trans- 
fers in writing could still be made, but there was a further provision 
to the effect that shares might also be transferred by an entry in 
the share register made in the instructions of the directors, where 
the directors were satisfied that any shareholder whose shares 
were being transferred had, in fact, agreed to transfer the same, 
and had received or would, on the entry in the register being made, 
receive the consideration payable in connection with such transfer. 
Such an article was obviously framed in the interests of share- 
holders of one-man companies, for a saving in stamp duty is of no 
advantage to the company itself. It is not over-stating the position 
to state that a provision enabling transfers of shares to be effected 
verbally was common among private companies. 

The legality of such a provision was never tested, and although 
legal opinion on the point was somewhat divided, the better opinion 
appears to have favoured its legality. Companies Acts prior to 
the English Act of 1929 did not contain any section which directly 
or indirectly required that a transfer of shares should be in writing, 
or that there should be any instrument of transfer at all; in fact, 
S. 62 of the English Act—and a similar provision has appeared 
in company statutes for many years—expressly provides that 
shares are “transferable in manner provided by the articles of the 
company.” 

Verbal transfers had very serious drawbacks, for there were grave 
risks of confusion and fraud in such a practice. Generally, an 
instrument of transfer is signed by both transferor and transferee, 
and this is a valuable safeguard to everyone concerned. To rely 
upon a mere directors’ resolution cannot be considered at all satis- 
factory, for if a dispute were to arise, and a transfer be challenged, 
some years after the transfer of shares had been made by a com- 
pany, the position of the company as well as of the parties con- 
cerned would be very awkward, for the company would not have 
in its possession any evidence on which it could rely in support of 
the transfer; obviously, the whole purpose of the new provision 
depended upon the complete absence of documents. 

In the case of a large company whose shares were quoted on the 
London Stock Exchange, an amendment to the articles provided 
that transfers of shares might, with the consent of the directors, 
be by parole. The practice appears to have reached its zenith when 
an English company with a capital of £2,000,000 altered its articles 
to provide for such transfers, the new article reading thus : “Shares 
may be transferred verbally or in any other form or manner 
approved by the directors, and the directors shall, subject to the 
certificates for the shares proposed to be transferred being pro- 
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duced by the proposed transferor or his agent, and left at the office 
of the company, and to their being satisfied as to the title of the 
transferor or his right to transfer the shares, and to any exercise 
by them of their discretion to refuse to register transfers, cause 
the name of the transferee to be entered in the register of members 
in respect thereof.” 

The action of this company attracted much public attention, and, 
probably as the result, the British Government took the opportunity 
afforded by the passing of a new Companies Act to put an end to 
the practice, and the relevant provision in the 1929 English Act has 
been adopted in the new State Acts. 


EFFECT ON COMPANY ARTICLES 


The effects of the new provision can be traced in several conse- 
quential alterations in the new Table A. For instance, the articles 
of the majority of existing companies contain a clause to the effect 
that a company having a lien on its shares may in certain circum- 
stances sell the shares of the shareholder indebted to the company, 
and the article goes on to provide that “the purchaser shall be 
registered as the holder of the shares,” apparently without prepar- 
ing any instrument of transfer. The new section prohibits this 
procedure by requiring a proper instrument of transfer, and, accor- 
dingly, one of the lien clauses in the new Table A (clause 9) 
provides that “For giving effect to any such sale the directors may 
authorise some person to transfer the shares sold to the purchaser 
thereof.” 

Again, in the clauses dealing with forfeiture of shares, a common 
provision in force for many years was to the effect that “the person 
to whom the (forfeited) share is sold or disposed of shall be regis- 
tered as the holder of the (forfeited) share.” In order to comply 
with the new provision, clause 28 of the new Table A provides 
that the company having received the sale consideration “may 
execute a transfer of the share in favour of the person to whom the 
share is sold or disposed of, etc.” 

Thus, in the two cases of sale by a company under the lien and 
forfeiture clauses, there must be a transfer to comply with the 
requirements of the new section. It is, however, doubtful if the 
alteration to clause 28 is really necessary—a forfeited share is 
re-issued, not transferred. 

Clause 17 of new Table A reads: “The instrument of transfer 
of any share shall be executed by or on behalf of the transferor 
and transferee.” The words “on behalf of” in this clause are new, 
but cover cases of sale by the company of forfeited shares or shares 
sold by the company under its lien. 

In a lecture to the London members of the Institute of Chartered 
Accountants, a barrister-at-law referred to the difficult question 
of the propriety of allowing shares to be passed from one person 
to another by renunciation, which had become a practically universal 
feature of every new issue. He stated that it was within his own 
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knowledge that the opinion of very eminent counsel had been 
sought, and that the advice was that S. 63 of the Act of 1929 does 
not prevent the renunciation of an allotment, provided that the 
name of the allottee has not been entered in the register of mem- 
bers; in so much as the renunciation is not a transfer of the shares 
affected, but an assignment of a right to become a shareholder. 


ForM OF TRANSFER 


Paragraph (b) of N.S.W., S. 175, provides that notwithstand- 
ing anything in the articles of a company a transfer in or to the 
effect of the form in clause 18 of Table A of the 1936 Act shall 
in all cases be regarded (in respect of form) as a proper instru- 
ment of transfer of shares. We understand this provision was 
inserted to meet the request of the Stock Exchange for a common 
form of transfer that would be binding on all companies—obviously 
a great convenience to persons having to prepare transfers of 
shares in a number of companies. Hitherto, some companies have 
adopted special forms of transfer and have insisted upon the use 
of their own form. 

As intimated above, apart from any special statutory provision, 
the manner of transfer of shares depends on the articles of each 
company. The form adopted in Table A, which is a copy of the 
Form A of the English Act of 1929, is as follows: 


Re Se I ooo alow mais ade Ran ood in consideration of the 
a ee | a 
(hereinafter called “the said transferee”) do hereby transfer 
to the said transferee the share (or shares) numbered........ 
in the undertaking called the................... Company 
Limited, to hold unto the said transferee, subject to the 
several conditions on which I hold the same; and I, the said 
transferee, do hereby agree to take the said share (or shares) 
subject to the conditions aforesaid. As witness our hands the 
iCanbeeseneuddeadeeeoes SP SE beasP cs kawascwes 


Witness to the signatures of, etc. 


This form is one which has been in common use for many years, 
in fact, it is not too much to say that the articles of the vast majority 
of companies contain such a form, with slight verbal alterations, 
so that the Act merely gives statutory authority to the form in 
common use. The wording of S. 175 (b) is mandatory, and although 
a transfer “to the effect” of the form in Table A would have to be 
accepted by a company, to obviate any doubts on the matter it is 
very advisable to follow the wording of the form in Table A 
verbatim. The precedent article in Palmer runs thus: 

“The instrument of transfer of any share shall be in writing im 
the usual common form or in the following form, or as near thereto 
as circumstances will admit”: 
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sideration OF UP GE GE, cssecteccees pounds paid to me by 
(di Wedesntvannehawen ~ foes  « 
after called “the transferee,” do hereby transfer to the trans- 
feree the........... shares, numbered......... Wie wade 
inclusive, in the undertaking called the........... . Company 
Limited, to hold unto the transferee, his executors, adminis- 
trators and assigns, subject to the several conditions on which 
I held the same immediately before the execution hereof ; and 
I the transferee do hereby agree to take the said shares subject 
to the conditions aforesaid. As witness our hands the 
6haesedeekeaedapens a reer rr ree 
Witness to the signature of, etc. 


The words in italics are inserted to comply with the requirement 
of the London Stock Exchange “that the common form of transfer 
shall be used,” so that the ordinary form of transfer obtainable 
from stationers and others may be used by members when trans- 
ferring their shares. 

It will probably come as a surprise to many of our readers to 
learn that the “common form of transfer” is a transfer under seal, 
thus : 

CoMMON ForM OF TRANSFER OF SHARES 


sideration of the sum of..............++- eee 
aie k ennidckdiateh ace (hereinafter called the said Transferee) 
do hereby bargain, sell, assign and transfer to the said transferee 
See eee ee a ens ee Ee re 
paid, numbered from............ Divincdetnaus inclusive of and 
in the undertaking called The................ Company Limited, 
to hold unto the said transferee, his executors, administrators and 
assigns subject to the several conditions on which I held the same 
immediately before the execution thereof ; and I, the said transferee, 
do agree to accept and take the said shares subject to the conditions 
aforesaid. 


As Witness our Hands and Seals this.................. day 
AUER eA in the year of our Lord, One Thousand 


(Then follow several places for the seals and signatures, thus) : 
Signed, Sealed and Delivered by 
the abovenamed.............. 
inthe presence Of «J terete eet eee ee eeeee (L.S.) 

PE vcsccscwendsenens 

Sere vrs 
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A transfer under seal is made compulsory by the English Com- 
panies Clauses Act of 1845 to 1888, by which a large number of 
statutory companies are governed. The use of a seal is not neces- 
sary under the 1929 Act or any of the Australian Companies Acts, 
Now, irrespective of the provisions in a N.S.W. company’s articles, 
whether registered before or after the commencement of the 1936 
Act, a transfer of shares in the form in clause 18 of Table A must 
be accepted by the company (in point of form). 


TRANSMISSION OF SHARES 


By clause 21 of new Table A: 

“Any person becoming entitled to a share in consequence 
of the death or bankruptcy of a member shall, upon such 
evidence being produced as may from time to time be properly 
required by the directors, have the right, either to be regis- 
tered as a member in respect of the share or, instead of being 
registered himself, to make such transfer of the share as the 
deceased or bankrupt person could have made... .” 

The last paragraph of S. 175 relates to the provisions of this 
clause in Table A (which is a very common clause in modern 
company articles). By clause 20 of Table A: 

“The legal personal representatives of a deceased sole holder 
of a share shall be the only persons recognised by the company 
as having any title to the share... .” 

Under this clause, when a shareholder dies, his legal personal 
representative becomes entitled to the shares. The last paragraph 
to S. 175 means that a legal personal representative may be regis- 
tered in place of his deceased testator without the necessity of 
treating the transaction as a transfer or executing an instrument 
of transfer, thus continuing the practice which has long existed in 
such cases. 


SIGNING CONTRACTS OF COMPANIES 


A N.S.W. reader writes: 

“T was interested in the article in the November issue of the 
journal dealing with the Liability of Directors as regards Contracts. 

“Will you please advise me whether there is any legal case decid- 
ing whether directors are personally liable or not if they sign a 
contract as follows: 


The American Manufacturing Company Limited, 


Directors. 
“Note that the directors do not sign ‘for’ or ‘on behalf of’ the 
company.” 


By S. 29 of the English Companies Act of 1929, any contract 
which, if made between private persons, would be by law required 
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to be under seal, may be made on behalf of a company in writing 
under its common seal, and may be varied or discharged in the 
same manner ; any contract which, if made between private persons, 
would be by law required to be in writing, signed by the parties 
to be charged therewith, may be made on behalf of the company 
in writing, signed by any person acting under its authority, express 
or implied, and may be varied or discharged in the same manner; 
and any contract which, if made between private persons, would 
by law be valid although made by parol only, and not reduced into 
writing, may be made by parol on behalf of the company by any 
person acting under its authority, express or implied, and may be 
varied or discharged in the same manner. 

Provisions similar to the above have been inserted in English 
Companies Acts for many years, and adopted with slight verbal 
alterations in the various State Acts—Tas. Act, S. 83; Vic. Act, 
S. 83; Q. Act, S. 41; S.A. Act, S. 44; N.S.W Act, S. 348. 

We are unable to find any cases, other than those relating to 
bills of exchange (cited below), in which the point has been decided 
or has even come up for decision, but we are of the opinion that 
where a signature such as that given by our correspondent is used, 
no personal liability attaches to the directors. Many thousands of 
orders (contracts) and letters (which contain contracts) are 
signed in this manner on behalf of companies every year by direc- 
tors, managers, secretaries and other officers of companies, and 
if there were the least doubt about the matter, cases on the point 
would have been brought before the Courts long ago. 

The position depends upon the intention of the parties, which 
intention must be gathered from the terms of the document signed 
in the manner indicated. Where a contract so signed is on the 
letter-paper of the company, it would be obvious that the com- 
munication was an official communication from the company and 
therefore the persons so signing would not be personally liable. 

By S. 30 of the English Companies Act of 1929: A bill of 
exchange or promissory note shall be deemed to have been made, 
accepted, or endorsed on behalf of a company if made, accepted 
or endorsed in the name of, or by or on behalf or on account of, 
the company by any person acting under its authority. 

This provision has appeared in Companies Acts for many years, 
and has been adopted, with slight verbal alterations, in all the States 
—W.A., S. 47; Tas., S. 84; Vic., S. 84; O., S. 42; S.A., S. 45; 
N.S.W., S. 349. 

By S. 31 of the Commonwealth Bills of Exchange Acts (follow- 
ing S. 26 of the English Act of 1882) : 

(1) Where a person signs a bill as drawer, indorser, or acceptor, 
and adds words to his signature, indicating that he signs for or on 
behalf of a principal, or in a representative character, he is not per- 
sonally liable thereon; but the mere addition to his signature of 
words describing him as an agent, or as filling a representative 
character, does not exempt him from personal liability. 

E 
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(2) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the con- 
struction most favourable to the validity of the instrument shall be 
adopted. 

The following extract from Lindley on Companies (6th Ed, 
1902, p. 279) contains the leading statement of the law on the point: 

“Directors and others constantly make promissory notes, and 
draw and accept bills in such a manner as to make it very diffi- 
cult to say whether they personally, or only the companies for 
whom they act, are liable upon the instruments. The question 
is in every case one of construction; is the bill or note the bill 
or note of the company or not? Does it really purport so to 
be? for, although given for the purposes of the company, the 
bill or note may not even purport to bind it. If, on the true 
construction of the instrument, the bill or note is the bill or 
note of the company, the company will be liable upon it, and 
not the individuals whose names are on it, unless the bill or 
note is the bill or note of both. On the other hand, if on the 
true construction of the bill or note it is not the bill or note of 
the company, the persons whose names are upon it will be 
liable upon it, whether they intended to be so or not.” 

The leading case on the subject is Chapman v. Smethurst (1909), 
1 K.B. 927, which relates to a promissory note worded thus: 

“Six months after demand I promise to pay Mrs. M. Chap- 
man the sum of £300 for value received, together with 6 per 
cent. interest per annum. 

“J. H. Smethurst’s Laundry and Dye Works Limited, 


“J. H. SMETHURST, Managing Director.” 


The name of the company and the words “managing director” were 
impressed on the promissory note with a rubber stamp, the rest 
of the note being written, as was also the signature of J. H. 
Smethurst. 

In the first Court Mr. Justice Channell held that J. H. Smethurst 
was personally liable on the note, as he had not qualified his pro- 
mise by the addition of any words to show that he merely signed 
as agent for the company, but when Smethurst appealed to the 
Court of Appeal (Vaughan Williams and Kennedy L.JJ. and 
Joyce J.) this decision was reversed. In the course of his judg- 
ment Lord Justice Vaughan Williams said, having regard to 
the form of the promissory note, there could be no doubt that it 
made the company liable. On looking at the promissory note, one 
saw that, above the signature of Smethurst, was the rubber stamp 
signature of the company, the very signature that the company used 
in the ordinary course of its business, and that the signature of 
Smethurst was added as that of the managing director of the com- 
pany. Where a promissory note made by a person acting under 
the authority of the company is signed by that person in the name 
of the company, and the form of the promissory note is such that 
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no question of joint liability can arise, it conclusively follows that 
the company is liable on it. His Lordship had no doubt that the 
company was liable on this particular note. Smethurst having 
signed his name under words indicating that the note was made on 
behalf of the company, it was impossible to say that Smethurst was 
personally liable. It was true that it was not expressly stated in the 
body of the note that the person making the promise did so “for” 
the company, but that was immaterial, seeing that the signature 
that came first was the usual signature of the company, and that the 
signature of Smethurst came below it as that of the managing 
director. 

In a Canadian case, Schaffer v. Tubby, Smith & Co. Ltd. and 
Others, decided in Manitoba in 1923, four promissory notes were 
in issue. In the place for the signature a rubber stamp was im- 
pressed with the name, “Tubby, Smith & Co. Ltd.,” and two dotted 
lines underneath, manifestly intended for the signature of officers 
of the company. On the upper line was written by Tubby the 
name, “T. W. Tubby, Pres.,” the word “Pres.” being a contraction 
for president, which position Tubby held. On the second line 
Johnston wrote the name “E. W. Johnston, Secy.,” the word 
“Secy.” being a contraction for secretary, which position she held. 
The holder of the promissory notes sued the company and Tubby 
and Johnston. Two of the promissory notes began “I promise to 
pay,” one of them “We promise to pay,” and in another the space 
for the pronoun was left blank. 

In the course of his judgment, deciding that the notes were the 
notes of the company, and not of Tubby and Johnston, Mathers C.J. 
said: “If one examines these notes, and asks oneself whose notes 
they purport to be, there can, in my opinion, be but one answer: 
they are the notes of the company. The signature plainly appears 
to be one composite signature, and not several signatures. There 
is, first, the rubber stamp, with the name of the company and dotted 
lines for two individual signatures. The lines indicate that the 
signatures of the two officials are necessary to complete the making 
of the note by the company. It would be hard to suggest a reason 
for their existence otherwise.” It seemed to His Honour that the 
signature affixed upon the imprint of a stamp in spaces left blank 
for that purpose linked those signatures with the name of the 
company in such a way as to indicate an intention to thereby com- 
plete the signature to the notes on behalf of the company, and not 
to make separate signatures by the individuals. 

The decisions in these two cases appear to us to be obviously 
common-sense decisions, and eminently satisfactory from a business 
point of view. But in 1925, when deciding the case of Elliott v. 
Bax-Ironside and Mason (1925, 2 K.B. 301), some disconcerting 
views on the subject were expressed by a very able member of the 
Court of Appeal. In the case named a bill of exchange addressed 
to Fashions Fair Exhibition Ltd. was accepted in the following 
form: “Accepted payable at the Westminster Bank Ltd.—H. O. 
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Bax-Ironside, Ronald A. Mason, directors, Fashions Fair Exhibi- 
tion, Ltd.” The drawer, when sending the bill to the company for 
acceptance, stated that, as a condition of his doing the work for 
which the bill was drawn, he should require it to be indorsed by 


the directors as well as accepted by the company. Accordingly, the § 


same two directors signed the bill on the back, “Fashions Fair 
Exhibition Ld. H. O. Bax-Ironside, Ronald A. Mason, direc- 
tors,” and one of them, when returning the accepted bill, drew 
attention to the fact that it was “duly indorsed by two directors of 
the company as requested by you.” In an action against Bax- 


Ironside and Mason, as indorsers of the bill, it was held by the mu 


Court of Appeal that they were personally liable, upon the ground 


that, if the indorsement was to be treated as that of the company, iS 


it gave no greater validity to the bill than was already contained 
in the acceptance, and, therefore, under S. 26 (2) of the Bills of 


Exchange Act, quoted above, the construction that it was the per- | 


sonal indorsement of the defendants was to be adopted. 


The official report of the case states that it was further held by 
Bankes and Scrutton, L.JJ., Sargant L.J. doubting, that, even if 
the indorsement stood by itself, as the defendants’ signature did @ 
not in terms say that they were signing on behalf of the company, 
the addition to their names of the word “directors” must be treated 
as a word of description only, and not as excluding their liability. 
Personally, we are unable to read this decision into the judgment 

ba 


of Scrutton L.J. 


In the course of his judgment, Bankes L.J. said: “The defence 


is that the indorsement is not that of the defendants, but of the 
company, and that the signatures of the defendants were placed 
on the instrument merely as those of agents for and on behalf of 
the company. Of course, if those signatures had been followed by 
some such words as “for the company,” or “as directors,” 


were directors, and it appears to me, as the result of the authorities, 


that where signatures appear on a bill of exchange or promissory 
note in that form, the word “directors” is a word of description § 


only ; indeed, I think it might be sufficient to rest the decision of this 


case on what Cockburn C.J. says upon the subject in Dutton v. § 


Marsh (1871), L.R., 6 Q.B. 361, 364. There the form of the 
document was this: “We, the directors of the Isle of Man Slate and 
Flag Company, do promise to pay John Dutton the sum of £....,” 


and then followed four signatures. It also appeared that, in a corner & 
of the note, the company’s seal was affixed and witnessed by another 
person. The Chief Justice said: “If in this case it had simply’"— § 
that is, without reference to the materiality of the seal—‘‘stood that 
the defendants, described as directors, but without saying ‘on 


behalf of the company,’ signed the promissory note, it is clear that 


they would have been personally liable, and could not be con- 


sidered as binding the company. 





the 
defence would have been established, but here there was nothing © 
but the defendants’ names, coupled with the statement that they @ 
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“But I do not rest my judgment upon that, because there are 
other cases in the books in which it has been suggested that the rule, 
as laid down by Cockburn C.J., is a little wanting in elasticity. I 
prefer to rest my judgment upon the view . . . that if it be assumed 
that the signatures on the face of the document and on the back are 
both the signatures of the company, such a construction will render 
the signature on the back of practically no value whatever ; it might 
just as well not have been there.” 

After stating that S. 26, Sub-S. 2, of the Bills of Exchange Act 
applied, the Lord Justice continued: “The construction that the 
signatures on the back are the personal signatures of the directors 
is the one which is most favourable to the validity of the instrument 
in the hands of a holder.” 

Sargant L.J. (in reference to the indorsement) : “Now, if that 
indorsement stood alone, with nothing else to lead me to a different 
conclusion, I should be rather inclined to think that it was an 
indorsement of the company, and not the personal indorsement of 
the individual directors.” 

Smethurst’s case is a definite decision on the point by the English 
Court of Appeal, and it is a rule of the Court of Appeal to follow the 
previous decision of that Court when a point has been directly 
raised. In arriving at a decision making the directors personally 
liable in Elliott v. Bax-Ironside and Mason, it is obvious that the 
Court of Appeal were greatly influenced by the facts of the case, 
for on the facts the decision is a just one. Indeed, both Bankes and 
Scrutton, L.JJ. held that, for the purpose of construing the indorse- 
ment, it was permissible to take into consideration the circumstances 
under which it was made. 

Until the point has been finally decided it is obviously very advis- 
able, when signing formal contracts and bills of exchange on behalf 
of a company, to state clearly on the face of the document that it 
is for and on behalf of the company, and this can best be done thus: 


For and on behalf of 
Brown & Jones Limited, 
ikeawen reece Director (or Secretary). 
Such a signature places the matter beyond doubt. 

It is important that the name of the company, with the qualifica- 
tion we have stated, should appear immediately above the signatures 
onthe document. In Landes v. Marcus (1909), 25 T.L.R. 478, the 
name of the company, “B. Marcus & Co. Ld.,” was stamped across 
the top of the cheque. This was the only appearance of the name of 
the company on the cheque. At the foot of the cheque the signa- 
tures appeared thus: 

“B. Marcus, Director. 
S. H. Davids, Director. 
nn hie en eae Secretary.” 


_ It was decided by Jelf J. that the two directors were personally 
liable on the cheque. 
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COMPANIES FORMED UNDER LETTERS PATENT 


A New South Wales reader writes: 

“The Companies Acts of the various States contain a provision 
prohibiting large partnerships or associations, unless they are regis- 
tered under the Companies Act, or in pursuance of some other Act, 
or of a Royal Charter or by Letters Patent. 

“T should appreciate it if you would explain the manner of incor- 
porating a company by Letters Patent. I would also like you, in 
the Journal, to advise me whether you know of any company so 
registered in Australia. I know of only one, this company being 
a Canadian company. The only reference I am able to find in the 
legal books issued in Australia on this subject is in Barton’s 
Company Secretary.” 


The (English) Chartered Companies Act, 1837, empowers the 
Crown, by Letters Patent under the Great Seal, to grant certain 
powers and privileges to unincorporated companies and associa- 
tions formed for trading or other purposes, provided the grant is 
such as it would be competent for the Crown to make at common 
law by any charter of incorporation. The Act was originally called 
The Letters Patent Act, but in 1896 the name was altered to The 
Chartered Companies Act, 1837. 

The most important privileges that may be granted under the 
Act are (1), the liability of the members of the company or body 
may be unlimited or limited to such an extent per share as shall be 
declared and limited by the Letters Patent; (2) shares are trans- 
ferable in the same manner as shares in companies formed under 
modern company statutes; and (3) the company has to register 
the names of two or more officers, not necessarily shareholders, and 
all actions by and against the company have to be commenced by 
or against and in the name of one of these officers, who, of course, 
is not personally responsible thereunder. Legal proceedings com- 
menced by or against any of the officers mentioned do not abate 
by the death or resignation of the officer, or any change in the mem- 
bership of the company by transfer of shares, death, or bankruptcy 
of a member. 

The Letters Patent do not incorporate the company, and as 
such companies or bodies are not incorporated, it follows that they 
are really large partnerships; indeed, the Act requires a deed of 
partnership to be entered into by the members of the association, 
and the undertaking has to be divided into a certain specified num- 
ber of shares. 

Companies formed under the Act are not corporations, but are 
essentially partnerships, their special privileges depending entirely 
upon the conditions set out in the Letters Patent. As long ago as 
1889, Lindley, in his work on Companies, stated that the Act of 
1837 was seldom had recourse to, the modern Companies Acts 
having practically superseded it. The Act has been of such little 
practical importance that the reprint in Halsbury’s Statutes and the 
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digest in Halsbury’s Laws of England do not refer to even one legal 


decision on it. 

We are not aware of the existence of any company in Australia 
formed under the provisions of the Act. 

The company statutes of the Dominion of Canada, and of some of 
the Canadian Provinces, provide for the incorporation of companies 
by Letters Patent granted by the Crown, and a very large number 
of companies are thus formed in Canada. These statutes, how- 
ever, are entirely different from the English statute of 1837, and, 
subject to the incorporation of companies by Letters Patent, the 
Canadian legislation relating to companies closely follows the Eng- 
lish Companies Acts of 1862 to 1929. 


Price of Gold 


The economic situation to-day is characterised by a marked 
uncertainty, and a tensity that is disturbing. Most prominently in 
the speculations of the economists figures the question of the 
probable reactions of the price of gold. In this connection the 
considered arguments of Sir Henry Strakosch, the well-known 
London economist, which were published in the Times, are valuable: 

“There has been a good deal of loose talk about the possibility of the 
principal Governments of the world reducing the price of gold in terms of 
their domestic currencies in order to curb speculation and prevent the over- 
production of gold. A little reflection will, I think, show how absurd such 
an idea is. 

“During the last six years revaluation upwards of gold in terms of currency 
—or in other words the devaluation of currencies in terms of gold—has 
proved the only means of redressing the ills which had arisen from the 
tremendous increase in the purchasing power of money as reflected in the 
catastrophic fall of commodity prices. The effects of this upward revalua- 
tion of gold were immediate and striking. As each country increased the 
price of gold in terms of its currency and so, first, prevented a further fall 
in commodity prices, and later induced a rise, confidence within that country 
was restored and the corner was turned. The most impressive example is 
the steady economic progress of the sterling area since the United Kingdom 
abandoned the old gold parity and allowed the sterling price of gold to rise 
sharply. The United States probably saved itself from what might have 
been economic chaos for a long period by a somewhat similar process. 
Belgium likewise immediately placed itself on the road to recovery. The 
inevitability of the other Gold Bloc Countries having to devalue their 
currencies, upon which I have insisted for the last four years, proved to be 
true. Holland and Switzerland, as a consequence, regained internal equilibrium 
almost immediately, and France is on the way to doing so, although recovery 
there is impeded by the dislocations caused by the somewhat audacious 
programme of social reforms. In short, in conditions of world depression 
arising from a steep fall in prices, revaluation of gold upwards has proved 
to be the only effective and speedy means of restoring internal economic 
equilibrium. 

“These developments have strikingly demonstrated that, in spite of the 
abandonment in many instances of a legal tie of currencies to gold, their 
purchasing power in fact is still determined by reference to the price of 
gold in terms of those currencies. The explanation for this phenomenon is 
clearly the fact that in the present state of our civilisation the mass of the 
people the world over distrust—and with good reason—any currency system 
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which depends for its stability on management alone. What is required to 
inspire confidence is the compelling force inherent in the backing of currencies 
by something which is universally accepted in payment of debt. Experience 
has amply demonstrated that gold is the one substance which enjoys this 
quality. 

“Revaluation of gold downwards would at once upset the equilibrium s9 
laboriously built up in recent years; for it would involve drastic deflation 
with all that that implies; a sudden fall in the level of prices; a correspond. § 
ing increase in the burden of debt; a consequent impairment of credit; 2B 
severe reduction in the profit margin on production and a consequent general 
loss of confidence—in fact, all the elements which have precipitated the 1929 
crisis. e 

“It is true that during the early months of this year commodity prices 
increased steeply and that a curb on speculation may be desirable now and 
then—but there are equally effective and far less drastic ways of doing this 
than by a downward revaluation of gold which would not merely retard 
enterprise but probably kill it altogether by bringing down the whole price 
structure so carefully built up in the last few years. 

“Regarding this price structure, it is important to bear in mind that, in § 
order to support the burden of debt which has been built up during and & 
since the war and the heavy charges of a fixed and semi-fixed nature which 9 
are characteristic of our modern economy, the world needs a level of prices © 
certainly no lower than that ruling in 1929. 

“For instance, in the United Kingdom the interest payable on public debt F 
(excluding inter-Allied war debts) is ten times as great as it was in 1914 
while the national income has only doubled. Other countries are more or 
less similarly situated. It is no exaggeration to say that any substantial 9 
reduction in prices—and therefore in the value of the production which has 
to support the debt—might well lead to a fresh catastrophe. % 

“Since 1929 debt has been reduced through conversions to lower rates of 
interest and through defaults, but the possibility of further conversion is 
nearly exhausted and defaults are phenomena of the depression period which © 
we hope is now behind us. Accordingly, the burden of debt is not likely 
to be further reduced by these means. On the other side of the account we © 
have the world-wide armament programmes, which will certainly lead to @ 
the piling up of new debt. It is almost certain, therefore, that the tendency ce 
will be for the burden of debt to increase in most of the principal countries. ; 

“Regarding wages, the level in the United Kingdom is now nearly twice e 
as high as in pre-war times, and even in the depths of the depression it was a 
not found possible to reduce it by more than a few points. With mounting § 
debts and with wages increasing a revaluation of currencies through a 
reducing in the price of gold is a step which no country can afford to take. 

“In order to maintain the desired level of commodity prices and interest 
rates reasonably low, credit must be kept easy, and this is only possible if 
there is the necessary quantity of gold available upon which to build up the 
credit structure. The increase in the world’s stock of monetary gold as 
valued in terms of domestic currencies and the accelerated rate of production 
of gold are facts that should be welcomed. Together they are probably no 
more than is necessary to support a suitable price level and an adequate rate 
of economic progress in the years to come. The large accumulations of gold 
in four or five of the chief creditor countries—where admittedly it is not 
for the moment doing its full work—is a perfectly natural phenomenon in 
the stage of evolution through which the world’s economy is passing. But 
as world recovery proceeds, and as international economic intercourse resume 
the important position it held in previous times (which it is indispensable 
it should do, if a full measure of economic recovery is to be attained), these 
gold holdings will almost automatically be diffused throughout the world 
As this process goes forward—that is to say, as international economic inter- 
course expands and as gold stocks are diffused—the prospects of a final © 
stabilisation of currencies in terms of gold come nearer. Meanwhile, the © 
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Tripartite Agreement* and the adherence to it by an increasing number of 
countries, it is an important and welcome step in this direction. 

“To conclude, it is difficult to imagine a more foolish proposition than to 
reverse the process which has saved a great part of the world from economic, 
social and political disaster.” 

*The Tripartite Agreement referred to by Sir Henry, is a currency agree- 
ment in the formation of which the International Chamber of Commerce 
played an important part. Indeed, it would not be too much to say that it 
directly inspired the Agreement. 


—The Adelaide Chamber of Commerce 
Bulletin, July, 1937. 





Social Aspects of Rationalisation 


SCIENCE OF MANAGEMENT 
Cost ACCOUNTANCY 
By L. W. CHANT, A.1.C.A., A.A.LS. 


The cost accountant finds his place in industry as one to whom 
management refers for figures in relation to either sections or the 
whole of its responsibilities Obviously, then, the qualifications 
required of one who undertakes the intricate duties involved, either 
in a supervisory or mechanical way, include much common-sense 
knowledge of the business for which he acts. He will have acquired 
this knowledge partly from practical insight, if he has been fortu- 
nate formerly in having experienced work of similar kind. On the 
other hand, he may not have the practical experience within his 
knowledge and thus will be thrown more on reliance of his theory 
training. 

As Management embraces finance, and as the latter carries great 
responsibilities for the success of any business, the science of cost 
accounting finds a definite place in that of management. Sufficient 
reason is there, therefore, that a cost accountant’s knowledge em- 
braces general principles of Scientific Management, and of its parent 
subject, Rationalisation. 

In his article in the June issue of this journal, Mr. J. W. H. 
Jackson introduces certain “Laws of Management”; the points of 
each taken as a whole take us into a division of Rationalisation, 
that of Scientific Management. The article, however, whilst intro- 
ducing these points, all of which can be appreciated, but unfortu- 
nately are so often violated, does not dig deep enough into the 
science to assist the would-be cost accountant, who desires to 
render maximum service to Management, in expanding his general 
knowledge upon matters in line with his profession. To those 
desirous of going so far it is suggested that they base their procedure 
on, first, a careful reading of Industrial Psychology, edited by 
Charles S. Myers, M.D., D.SC., F.R.S., Director of the National 
Institute of Industrial Psychology. This little book (in size) 
could well find a place in every accountant’s library and should 
do so in that of every cost accountant and of every manager in 
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business. The thirteen chapters are papers written by the editor 
and members of his staff, and cover the groundwork of social rela- 
tions as between employer and employed from the psychological 
viewpoint. In brief, the chapters cover the following matters: 
(II) The Human Factor. 
(III) Work and Environment. 
(IV) Work and Rest. 
(V) Ease and Speed of Work. 
(VI) Unproductive Working Time. 
(VII) Industrial Accidents. 
(VIII) The Measurement of Intelligence and Aptitudes. 
(IX) Choosing a Career. 
(X) Square Pegs and Square Holes. 
(XI) Industrial Psychology and Welfare Work. 
(XII) The Economic Aspects of Industrial Psychology. 
(XIII) Industrial Psychology and Agriculture. 

A few moments’ reflection will enable an accountant to associate 
the subjects with the science of cost accounting. 

Secondly, a thorough study of a very informative publication 
for the International Labour Office (League of Nations), The 
Social Aspects of Rationalisation. This publication, being intro- 
ductory studies as prepared and published for such a body as the 
League of Nations, deals effectively with problems which Manage- 
ment has and will continue to face. Its importance to cost accoun- 
tancy lies in its practical common-sense treatment of industrial 
affairs in relation to Management. The nine principal parts are: 

(I) Rationalisation and Output. 

(II) Rationalisation and Hours of Work. 

(III) Rationalisation and Wages. 

(IV) Effects of Rationalisation on Employment. 

(V) Rationalisation and Industrial Hygiene. 

VI) Rationalisation and the Prevention of Accidents. 
(VII) Characteristics of Rationalised Work for the Worker. 
(VIII) Rationalisation in relation to certain forms of Group 

Contract Work. 

(IX) Rationalisation and Industrial Relations. 

Each of these points has its subdivisions, all of which assist in a 
constructive study of the problems introduced and dealt with, and 
which the cost accountant himself will at some time or other come 
up against in his work. All of these incidentally cover the “Laws” 
as dealt with in the article mentioned. 

Thirdly, and to crown the structure of knowledge built upon 
through a study of the foregoing, one can with confidence recom- 
mend a careful reading of Economics of Fatigue and Unrest, by 
Florence. 

The authors and/or compilers of the information furnished in 
the above-referred-to writings emphasise the part which Manage- 
ment should play (as Mr. Jackson himself portrays) in acting as 
“a source of guidance along the road to Humanitarianism, to the 
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ultimate destination of economic security, world peace and univer- 
sal prosperity.” Cost accountants have a duty to perform and an 
ideal to accomplish in so far as they themselves are responsible to 


these ends. 





Dissolution of Partnership —The Partners’ Capital 


Accounts 
By O. R. MacDona cp, A.1.c.A. 


Many students experience difficulty in working out problems 
based upon a dissolution of partnership, particularly where there 
is a loss on realisation to be borne by the various partners, one of 
whom is insolvent. This difficulty could usually be overcome if 
students carried out their studies in a more systematic manner, for 
there are definite rules covering the various contingencies that 
may arise in a dissolution. In order to gain a more complete 
understanding of the principles of this class—and other classes— 
of accounts, they would find it profitable to plan out special 
routines of study for themselves, instead of following in a 
mechanical fashion the order of procedure in their text-books. 
When learning, for example, the rules relating to the adjustment 
of the capital accounts on a dissolution of partnership, they would 
find that it would clarify the issues considerably if they were to 
supplement the explanations and illustrations in their text-books 
or tutor’s notes by preparing a list in which is set down every 
possible result of a dissolution, together with a note of the rule 
that should be applied in each instance. The subject-matter of 
every text-book is set out in the order which the author considers 
the most logical and easily understood, but it does not necessarily 
follow that each individual student will find it so. Some students 
would be able to learn more quickly and more thoroughly by 
rearranging for themselves the order of the various divisions in 
each class of account. 

Before discussing the various rules relative to the final adjust- 
ment of accounts amongst the partners, it must be emphasised that 
these rules apply only in the absence of any agreement amongst 
the partners. If the partnership deed contains any provisions deal- 
ing with the respective rights of the partners in the event of 
dissolution, these provisions must be carried out, irrespective of 
whether they are in accord with the general law of partnership 
or not. 

The Victorian Partnership Act 1928 provides that: 

“In settling accounts between the partners after a dissolution of partner- 
ship the following rules shall subject to any agreement be observed: 

(a) Losses including losses and deficiencies of capital shall be paid first 
out of profits next out of capital and lastly if necessary by the 
partners individually in the proportion in which they were entitled 
to share profits: 

(b) The assets of the firm including the sums (if any) contributed by 
the partners to make up losses or deficiencies of capital, shall be applied 
in the following manner and order: 
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(1) In paying the debts and liabilities of the firm to persons who 
are not partners therein: 
(2) In paying to each partner rateably what is due from the firm 
to him for advances as distinguished from capital: 
(3) In paying to each partner rateably what is due from the firm J 
to him in respect of capital: 
(4) The ultimate residue (if any) shall be divided among the 
partners in the proportion in which profits are divisible.” ; 
Similar provisions are contained in the Partnership Acts of the 9 
other States. 
These rules are quite simple and straightforward, and call for § 
no elaboration. They will be briefly considered in conjunction with 
the various positions that may arise in a dissolution. 
(1) Where there is a profit on realisation. 
(a) Where all capital accounts are in credit, Rule (b) (4) 
(above) applies. 
(b) Where one partner is insolvent and his capital account is § 
in debit. Because of the decision in Garner v. Murray © 
(which is discussed later) this set of circumstances § 
requires some amplification : 7 
(i) Where the insolvent partner’s share of the profit 9 
on realisation (divided in accordance with Rule § 
(b) (4)) is greater than the debit to his capital & 
account, no difficulty arises. He is entitled to the 
surplus. FP 
(ii) Where the total profit on realisation is greater 
than the debit to the insolvent partner’s capital 
account (after transferring his share of the profit), § 
and the solvent partners are consequently able to © 
receive their capital intact, they (the solvent part- 9 
ners) then share the surplus in the proportion in ff 
which they shared profits. They do not, of course, | 
receive their actual shares of the profit on realisa- | 
tion, but only the surplus assets (profit on realisa- f 
tion less deficiency of insolvent partner). This 
means, in effect, that they share the insolvent part- 
ner’s deficiency in the proportion in which they § 
shared profits. Garner v. Murray does not apply, 
there being no “deficiency of capital.” : 
(iii) Where the deficiency caused by the insolvency of 
one partner is greater than the profit on realisa- 
tion, then the rule in Garner v. Murray would § 
probably apply. 
Examples (assuming partners share profits and losses equally and 
that C is insolvent) : 


(i) Capital A .. .. .. .. £3000 Cash........ .. .. £500 
Capital B A Capital C .. . 10 
Profit on Realisation .. 600 


———_ —_— 


£4,600 £4,600 & 


————__ —— 
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A receives: Capital .. . sic att lew! pices cok 
is who § Profit (one-third) . ie. Gd. ek AE 200 
£3,200 
le firm B receives: Capital .. a ee 
Profit (one- third) . Se ae 200 
ie firm § ‘aia 1,200 
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£4,500 
a C 1A £3,000 Cash £4,100 
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a with Capital B "21000 = Capital, Cw. 22 2 S00 
: Profit on Realisation ie 600 
4a £4,600 £4,600 
; . A receives: Capital .. ee ee ee 
unt ts 3 Profit (one- third) . nai. lairaiae, ses et ate 200 
furray © smmestiaii 
tances , £3,200 
Less deficiency C (half) .. .. .. .. 150 
2 —— £3,050 
profit 3 B receives: Capital .. .. ea ae 
| Ruk & Profit (one- third) a ee ee ee 200 
capital & roggrees 
£1,200 
to the Less deficiency C (half) .. .. .. .. 150 
‘ —— 1,050 
rreater § wana 
capital & £4,100 
rofit), § —— 
ible to (> Comet Aw. ts os 65s Ea ee 
t part: Capital B , .. 1,000 oS ae ae 
ion in Profit on Realisation .. 600 
ourse, | £4,600 £4,600 
ealisa- mites Priesae 
ealisa- A receives: Capital .. . ig dt ae oe on, ee 
This © Profit (one- third) . nal Micka Wat tates Piaghe 200 
t part: £3,200 
h they 7 Less deficiency C (three-fourths) .. .. 450 
apply, £2,750 
4 B receives: Capital .. se. “eer Ae sa? eee. 
ney of © Profit (one- -third) a ee ee ee 200 
ealisa- £1,200 
would Less deficiency C (one-fourth) .. .. .. 150 
j —— 1,050 
lly and § £3,800 





3 Note——In this example, it has been assumed that the capital of A and B 
= ; has been fixed by agreement at £3,000 and £1,000 respectively. 


(2) Where there is a loss on realisation. 


— (a) Where none of the partners is insolvent, Rule (a) (Part- 
£4,600 nership Act) applies. 
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(b) Where one partner is insolvent and his capital account 
is in debit. 

Prior to the decision of Mr. Justice Joyce in Garner v. Murray, 
Rule (a) was believed to apply, and as this is an English case and 
would not necessarily be followed by Australian Courts of law, 
possibly Rule (a) applies in Australia. Should a student be faced 
with an examination problem which does not specifically state 
that the rule in Garner v. Murray is to be applied, he should use 
his judgment as to whether he will work it out according to this 
rule or according to the literal wording of (a) quoted above from 
the Partnership Act. But, whichever method he adopts, he should 
append a note setting out what the effect would be on the partners’ 
accounts if the other method were adopted. The examiner will 
expect the student to show that he understands the rule in Garner 
v. Murray, even if he does not apply it in his working of the problem. 

Criticism has been levelled against the decision in Garner v, 
Murray on the grounds that the principle of the solvent partners 
sharing the deficiency in proportion to their respective capitals is 
contrary to the general law of partnership; that it did not make 
clear exactly what was meant by “capital” ; and that, if it were to 
be strictly carried out, it would not only infringe the principles of 
correct accounting, but might, in many instances, be financially 
impossible. It is not within the scope of this article to discuss the 
case—students who are interested will find it adequately treated 
in most text-books. All that is intended is a short explanation of 
the decision and of its practical effect. 

A brief analysis shows that: 

(1) The Judge was of the opinion that a loss caused by the 
default of one of the partners is different from an ordinary trading 
loss or a loss on realisation: and 

(2) He held that such a loss should be borne by the other part- 
ners in proportion to their respective capitals, and not in the 
proportion in which they shared profits and losses. 

(3) If the decision were strictly interpreted, the solvent partners 
would be obliged to pay in cash to meet their shares of the loss on 
realisation. This, however, may be impossible, and is, in any 
event, unnecessary ; the same result may be achieved by making a 
theoretical contribution by the solvent partners, i.e., by deducting 
their shares of the loss on realisation from the amounts they would 
otherwise receive. 

(4) It can be applied only where 

(a) There are at least three partners; and 

(b) One partner (or more, provided there are at least 
two solvent partners) is insolvent and his capital 
account is in debit; and 

(c) There is no agreement to the contrary. 

The reason for the decision would be more apparent if the 
amounts shown in the final balance sheet as being due to the 
solvent partners in respect of their capital were regarded as amounts 
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owing, not to partners, but to outside creditors. Then we would 
have two creditors, the aggregate of whose claims is greater than 
the value of the remaining asset (the debt owing by the insolvent 
partner being worthless, cash is the only remaining asset). Natu- 
rally, in such circumstances, the two creditors would divide that 
asset in proportion to their respective claims; by doing so, they 
also, theoretically, share the valueless asset (the deficiency of the 
insolvent partner) in a similar proportion. 

Following this line of reasoning to its conclusion, we see that 
any loss occasioned by the default of one partner is to be borne by 
the other partners in proportion to their respective capitals, and 
not in the proportion in which profits and losses were shared. 

Let us take as another example a partnership wherein A, B and 
C are equal partners, and C is insolvent. The capital accounts are 
fixed, it having been agreed that all profits are to be credited, and 
all losses and drawings debited, to current accounts. 

Capital Account A .. .. £5,000 eee 
Capital Account B .. .. 3,000 Current Account C .. .. 2,000 
Capital Account C .. .. 2,000 Loss on Realisation .. 6,000 
Current Account A .. .. 1,000 
Current Account B .. .. 500 


£11,500 £11,500 


By transferring the loss on realisation to the respective capital 
accounts, and by combining C’s capital and current accounts, we 
obtain : 


CoometA .. .. ss « s Ee A. cs nk cc se SS ae 
Cae cs aw kx cw oe Current Account A .. ..” 1,000 
Current Account B .. .. 1,500 
Capital Account C .. .. 2,000 


£8,000 £8,000 


Pi CE nn ek ee kk ee eee 
Less Current Account .. .. .. .. £1,000 
Deficiency C (five-eighths) 1,250 


2 ee ee 
Less Current Acccunt .. .. .. .. £1,500 
» Deficiency C (three-eighths) 750 
750 
£3,500 

Note.—As the capitals are “fixed,” no account is taken of the fact that the 
current accounts of A and B are in debit when the deficiency caused by the 
insolvency of C is apportioned between them according to the Garner v. 
Murray rule. 

In conclusion, remember that unless it is definitely stated that 
one partner cannot make good his deficiency there will be no 
question of the other partners foregoing any of their shares, either 
by the application of the rule in Garner v. Murray or otherwise. 
Some students are so imbued with this rule that they are apt to 
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apply it even where a partner whose capital account is in debit ig 
not insolvent. In a recent examination problem there was a defi- 
ciency on realisation, and one partner (C) had overdrawn hig 
capital. Although it was stated in the question that he had ample 
assets apart from the partnership, quite a number of studentg! 
wrote off his debit balance against the other partners A and B, 
This, of course, was quite incorrect; C would be required to con- 
tribute cash for the amount owing by him in order that his two 
partners should receive their shares without any deduction. 
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